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•  Water&Code&has&allowed&instream&flow&as&a&legally&recognized&use&of&water&
since&1992&

–  The!Washington!Trust!Water!Rights!Program!holds!private!water!rights!in!
trust!to!benefit!instream!flows!on!a!temporary!or!permanent!basis.!!

•  Right!cannot!be!relinquished!!

•  Right!maintains!its!original!priority!
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Washington&Temporary&Streamflow&Transac)ons&and&
Leases&
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•  In&1995,&the&MT&legislature&passed&a&private&water&leasing&statutes&
which&&allows&a&private&water&right&holder&the&opportunity&to&leasing&a&
por)on&of&a&water&right&for&streamflow&purposes&to&en))es&outside&of&
the&state&government&
–  10!years!is!the!maximum!lease!term!for!reBring!acres!!

–  30!years!is!the!maximum!lease!term!if!irrigaBon!improvements!are!included!in!
the!transacBon!
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Wasson&Creek&
•  .75&cfs&minimum&flow &&

–  AssumpBon!of!risk!for!both!parBes!on!when!the!lease!will!acBvate!each!year!!

•  $75,000&for&10&years&

&
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Water&Right&Appraisal&considera)ons&
•  What!would!another!user!pay!for!the!water!for!a!consumpBve!use?!

•  Environmental!benefits!!

•  Legal!characterisBcs!!

•  Evidence!from!areas!with!frequent!water!right!trading!indicates!that!transacBons!involving!large!
quanBBes!of!water!sell!for!less!on!a!per!unit!basis!than!small!water!right!sales!

•  EsBmate!what!the!value!of!water!when!used!for!irrigaBon!purposes!

•  Premiums:&generally,!appraisers!assume!a!premium!range!of!50K100%!of!the!esBmated!value!

!
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•  The!statutory!challenge!
•  Non!consumpBve!use!discouraged!in!Wyoming!
•  A!usufructory!right!with!restricBons!
•  No!legal!protecBon!for!leaving!water!instream!to!benefit!streamflows!

!
•  LegislaBve!efforts!to!pass!laws!to!provide!flexibility!to!use!a!porBon!of!a!water!right!to!improve!

streamflows!
•  Ongoing…………..!

!

&
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Overcoming!statutory!hurdles!that!discourage!�nonKconsumpBve�!uses&

•  Instream)flow)Districts))

•  Establish!a!minimum!flow!to!maintain!or!
improve!a!fishery!

•  Create!an!agreement!and!water!use!plan!
between!waterusers!to!leave!water!in!the!
stream!

•  Water)use)efficiency)projects)

•  Exis8ng)Instream)Flow)Statute)
•  TransacBons!with!private!water!right!

holders!available!but!very!rare!

!
•  Non)Diversion)Agreements)

•  for!landowners!with!specific!
circumstances!

•  No!upstream!water!user!
•  Abandonment!risk!

&
&
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IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



23 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



24 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



25 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



26 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



27 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



28 

IrrigaBon!Improvement!Projects!!

•  IrrigaBon!efficiency!projects!to!improve!streamflow!
–  Grade!Creek!
–  BiWerrootRanch!!!!



29 

&conclusion&(cited)&

&
&

A!water!right!is!granted!in!perpetuity,!the!right!is!transferable!so!that!it!
can!move!to!higher!uses!in!response!to!economic!forces.!(Frank!J.!Trelease,!Land!and!
Water!Law!Review!Vol.!1!No.!1,!4,!1996).!
!
The!theory!behind!this!doctrine!is!that!by!permi`ng!persons!to!carve!out!
for!themselves,!private!property!rights!from!the!public!owned!assets,!each!
person!will!aWempt!to!achieve!the!greatest!possible!benefit!for!himself,!
and!the!total!result!of!these!individual!acBons!will!tend!to!produce!
maximum!welfare!for!the!state!or!naBon.!(Frank!J.!Trelease,!Land!and!Water!Law!Review!Vol.!1!No.!
1,!4,!1996).!



Thanks&for&your&)me!&

Cory!Toye!
ctoye@tu.org!

307.332.!7700!x!14!


