Ediet 9.

Concerning gontracte of money-changere (bankers),

Emperor Justinian to Tribonlanus, city prefect.

Preface, The members of the guild of bankers in this eity have
addressed a general petition to us, asking tht in addition to the
rolief heretofore glven them, we also ald them in another manner,
They have pointed out that some persons who have owed or are owing
others, and the money or property (sc owing) is demanded, and they
have no means with which to pay, they ask the bankers to enter into
an unoonditional éuretyship (constitutum) for them, at times enter-
ing into s written cbligation for that purpcee, ahd at times asking
the bankers to do0 this without any written recuest, on account of
the trustworthiness of the party making it; that they, the banikers,
yielding to the request of such persons, fix a tire within which
they guarantee that the prinecipal debtor will pay the debt to thosee
who press the latter; that they, the bankers, entering into such
suretyship make uncuesticned payment on the day fixed to those who
have moccepted it, the prinoipal debtors perchance receiving back
their written promise or statememt of the loan, or receiving a
receipt (apocha) because of the security furnished through the
guaranty. {(The bankers further state) that many persons,when they
have wished or wish to socuire some property, ask them that they
enter into a guaranty (constitutum) to give money or other things
for them; that they, who make such recuest, get what they seek,
they themselves, the bankers, furnishing the money or ot her things
without cusstion, and entering into the guaranty in a eimple way
withoqt(a) being directed not to pay over the money or other t hings
until the party receiving the guaranty gives a receipt for the
money or other things or otherwlse acknowledge that he has received
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the samej; that they, the bankers, pay over the money or property,
but afterwards get into a ocontroversy with the prinoipal dedbtors
who demand such receipt for such money or property. (And they say)
that this i troublesome in many ways (P} gnd makes 1t aifficult to
guard past or future transactions, andl is one of the impossible
matters., For who of those for whom money or property is guaranteed
would not like to do ®0 upon conlition that a receipt be made of
what was given or that a statement be entered on the records that
1t has been received?{®) sna they, the bankers, (say that they)
frequently become worn ocut, and assign the soction to others, and
that this obJection is set up not only against them when they bring
an aotion,but also againet those to whom the aption has been or is
assigned, d4nd the bankers ask that they be fresed from this trouble,
and that 1f an absolute anl unconditional mandate has been or 1is
given for them to pay roney or other things within a certain time,
the person giving the mandate should, as soon as the time fixed hss
elapsed, be liable to them and to those to whom the asctions have
been or are assigned; and that nct only in case where the mandate
given is in writing, but also in cases when the whole transaction
has been carried on without writing,

(a)} The translation of Otto, Sehilling and Sentermis followa
Agylasus in striking out the negative "non" or iis Greek equivalent,
and thus completely misses the meaning of the sentence.

(b) Often the receipt would not be obtainable for a long time,
because of the faet that the noney misht have to be paid in a distant
part of the empire, And the gist of the bankers' petition evidently
was that the prinocipal debtor should be corpslled %o pay the money
due to them, as socvn as the due-date arrived, without waiting for
the receipt.

(c) The sense of thie sentence is obsoure.
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G, 1. Ded ring to btring help in this matter (equitably and just-
ly, however, 80 that everything will be safe), we ordain that bank-
ers should not enter into a suretyship (constitutum) until a writtenm
mandate is given them in reference thereto stating how the trans-
action shall be carried on, and not f£all, through over-confidenoce,
openly into & vieibly trap of ruim. If in sore manner, however, no
writing has been executed, but a definite time was fixed, and the
peregon for whom the esuretyship wae entered into has kept silent
during all this time without making oomplaint, and that time passes
by, anl he has made nc complaint in reference thereto for another
two months, he mugt pay the debt to the surety which is shown to
have been guaranteed by a banker aoccording to his desire and such

ob Jeotion (that it was not done according to orders) shall not be
set up against the banker, his heirs or those to whom the astion
has beon or is assigned; but whatever the oontents of the nandate
were shall prevall, the Jjudge carrying out the written provisions
if in writing, and 1f the contract was not in writing, the pro-
visionas acoordings to the proof adduced in conformity with law,

T™ese provisions shall apply to suretyship heretofore and hersafter

entered into in this rannar,

. 2, I a compénsation has been or is promised them in writing
or withont writing, andthere is sufficlent and lo gal proof thereaf
either in writing or by the testirony of wi tnesses, sush promise
shall be effective and the amount agreed upon may be ccllected with-
out meeting any opposition from any law to the effeet that the
business should have been done free of charge and without compensa-
tion. Their whole life is spent in paying out interest and rents
of houses (aoting as agents for octhers) and acting for the common
benefit of all, and they should not be damaged or deprived of sll

sastenanse, but should have thie (compensation) as a reward for
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their troubles. ls If they render a mutual account to each other,
the bankers tc the parties contracting with them, and the latter

to the fermer, or autographic writings containing a statement of
the mone§ roceived and paid out, (the former) containing the hand-
writing of the manager of the bank amd of his olerk (soribae), call-
ed harmarita, and the statement of the parties contraoting with the
banzers being written in their hapdwriting or being subsoribed by
them, these contracting parties cannot simply acknowledge as correct
the amount of money stat-d under the signature or autographic hand-
writins of the banker tc have bean received, and make a demand ac-
cordingly, while at the same time denyinz the statement as to the
money pald out, as thou~h not actually paid out; and on the other
hamd, the bankers may not simply demand the amount of money (shown
by the statement rade to %them) to have baen pald out, without
aoknowledging the ncney received. &2, On the contrary, if mutual
statements of account, or autographic writings, are produced whigh
show the amocunte received and paid out, credence rust be given to
both, and what is againat them (the parties making the statement)
ehall not be gconsidered valid and what is for them invaslid, but

the (balance of the) amount shown by the accoﬁnts my be demanded,
unless one or botk of the parties show an error in cslculation or
that they have suffered u wrong by reascn of a chgrge c¢f intereat,
For 1f that &s clearly shown, it shall be corrected in a legal

way, 80 that each party will be demnlt with justly and‘equitably.

Cs 3o Theqy have also informsd us that some of them, having re-
¢eived a promise from a number of men, pursuant to a mutual surety-
ship(ﬂ) or mandate, and aftoer having been psid the greater part

of the debt, leaving but s small portion, receive a separate promise

from one or more of them to pay the remainder of the amount due

within a certain time, they themselves giving, perchance, receipt
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or acknowledgment (that the debt has bsen psid), amd it happens
that the parson or persons who agreed to pay suoch remain&e:; dies
or die, and the heirs refuse to pay such remainder promisedpby him
or thems ‘e therefore ordain, that if that happemns, the money
promiged in writing by the decedent or decedents, shall, together
with the stipulated interest, be;paid by the hpirs.

(a) See note to Nov, 99, appended to C. 8,40,29.

c. 4, If any persons have received or sre receiving a loan
against property that is pledged, and have perritted or permit the
bankers in the written evidence of the loan signed by them, to make
a sale of the property pledged as to the bankers seems best and

" gredit the price thereon on the loan, and the bankers do this, they
shall not be molested or implicated in trouble on msocount of this,
dut their oath as to the price for whigch the property pledged was
s0ld, shall be believed, ani shall suffice againet all (imputation
of) dishonesty. If anyone borrows money, pledging property, sealed
or unsesled, the borrower must pay the prineipal and the promised
interest, receiving back the property pledged, acknowledging his
seal (if the pledze waz sealed), or the undisturbed pledge; of if
the debtor has no money, ha rust relinquish the pledge at a fair
value and pay the remainder that is due, and eannot elaim that “he
lender should be satisfied with the pledge, though of less value
(than the loan), but he rmat pay the whole dedt, together with in-
terast thereon., If the time for the loan ie fixed,and pledges,
sealed or unsealed, are given at the same time, snd the loan is
not pald within the time fixed, and a pericd again as long has
passed, the bankers may have an sccurate appraisement of the walue
made by appraisers in the presence of notarlies and the holy scrip-
tures, and charge themselves with 1%, whether it pays all or only
a part of the dedbt.
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8, b» Since their earnings are derived fron giving and receiv-
ing loamm and entertng into suretyship (constitutum) for cthers

and paylng out interest, they have also asked that they ought not
to be hindered, in making loans, by our sonstitutlon in which we
provided that nc one should be permitted to take more than decuble
(the armount of principal}, if he (the debtor) has paid principal
and interest to that amount.‘a) #e Go not want that law to be
viclated hereafter, it we shall remedy %the ratter for them as to
the past which ean no longer be subject tc any trickery, and ordain
that ag to comtracts heretofore really entered into witk bankers,
the latter shall have the rizht to ocollect the principal together
with the agreed interest, although interest for more than doubdle
(of the amount of the principal) has been pald on such debts, with-
out being compelled to cfedit the amount paid ever and above the
amount of the principal, on the intereat (still due) or on the
orizinal debt, and in this respsot only shall cur conatitution not
pre judice them, but they may avllect the amount due according to
the provisione of the eontract. But they themselves shall not
abuge our oonatitution agaimst those who have contracted with them,
and oannot themselves (1n connsetion with loans made to them) count
the interest already paid by tham a8 puald on the principal or to

malze up tho double of intarest (and prinocipal).

(a) See Novels 121,138,160, attached to C. 4,32, No more than
“doudble” could bs demanded in connestion with the repayment of a
loan; that is to say, if the amount paid thereon was double the
amount originally loaned, the whole loan waes paid; in other words, 1f
interesgt squaliing the amount of the prineipal was paid, and
further,an additional amount equalling the principal, the debt waa
paid.
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Ce 6. Inasrueh, moreover, as we have permitted manmagers of
banks to accuire in this fortunate eity any positicn in the irper-
ial service, except in the armed service, and they have thereafter,
when making s loan, stipulated for sight per eent interest per
amum, which we have permitted bankers to do, dishonést borrowers
haye get up such position against them, claiming that it 1s Just
that such bankers should recelve the rate of ianterest mroperly due,
(2)

not to bankers, but to persons in the imperial] service. e order
gaoh absurd and dishonest objestion to cease, and thui tho agroe-
ment as to the intersst shall be the interest to be paid. l. ind
this, too, does not please us, namely, that some persons ask in
connection with contraocts with bankers, that they should either
not pay the prineipal or the interaest, or what is worse, tlat the
legal intserest paid should be corputed on the prineipal. In this
case, too, thse contract entered into with the bankers, shall control.
(a) Different parties were, under Justinian's law, permiited

to sharge different rates of interest. @ee C. 4,32,

Ce 7o This, too, 1s one of the points of their petition, namely,
that often sore of those who are liable to them, snd who, in tum,
have debtors that owe them, do nct ceuse payrent to be made %o
themeslves, but cause payment tc be made t0 their wife on the pre-
text of dowry or special property (paraphorna)‘a), or other debt
(owinz to the wife), (the debtors) receiving a receipt or acknowl-
edgment of payment from her, Later, when the debtor becores poor,
or dies, and they, the henkers, want tc recover their debdt, the
wife sets uyn her debt, althouzh she has received it secretly, there-
by robbing the benkers of any hope., And they ask, that if anything
of the kind has happened, or perhaps happens in the future, the
debtors,who have received such receipt or acknowledgment of debt

¢r any other document, ehould be compelled to exhibit it to them,
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or to their heirs, to show the transaction, lest the wife receive
aomething not owing to her, and lest those to whom a debt is due,
should be defrauded. We ordein that if anything of the kind has
been or is done, the parties (to whom they were given) shall pro-
duce these doouments, but without any damage to them, and so that
they cannot sustain any detriment by reason of such production -
for we remember our oonstitutlon(b) which provides that forolbdle
production of documents shall be without detriment to the pro-
dugers - but they shall show these doouments and receive them back,
If the parties who ocompel such production against the wife, can get
any benefit therefrom (as against the wife), they shall have it,
accoriing to law; but those who produce must not be permitted to
suffer any detriment by reason of such produetion. 1. If they
themselves (and the parties dealing with them) have issued any
(duplicate) acknowledgment or quittanse to sach other or have sors
sort of paot, snd the writings remaining with them have perished
in some manner, the parties having the other copy rmuet produce 1it,
or take an oath that they 4o not have 1t or cannot produce it,
If they take this oath upon the r egords, they shall not be disturbed
any further. Further, no one shall overstep the limitation of our
constitution under the pretext of fees or court expanses and must
be in fear oi’v the penalty, which hangs over violators thereof,

(a) C, 3,23,9,3.

(b) ¢, 4,21,22,

c, 8, Since, moreover, they (the bankers) seek in the beginning
of their petition, that Your “xocellensy should tske care of their
intereats and should hear the cases dbrouzht against them, and that
if others are indedbted to them, or they to others, you should give
a hearing as a special judge, because of your exaet knowledge of

the law and enforcement of Justice and ready ranner in solving the
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questione, which gppear toc be diffioult and cannot be solved by
others, we direct that, aceording to the provisions made by us(8),
you hear them ag special judge, whether they are plaintiffs or
defendants, settle past transactions nooor?iné to this law, amd
take gare of future matters, as may sppear to be ezuitable, eo
that we ray give them legal and proper assistance, Por it is just
that those who beaore debtore for all and are zZealous to be useful
to all, should enjoy a large measure of assistance. All provisions
now or heretofore made for their benefit by our laws or pragmatic
sanoticns shall remain in foree, and shall arply to past and future
transastionz.

(a) Taiet 7, c. 6.

Zpilogue., Your Glory and every other judge of our republic
must uphold this our will, declared Yy this imperial pragmatioc
sanotion,

(No date).



