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Coneerning restitutions.
(De restitutionibus. )

The same Augnstus (Justinian) to Bassus, magnificent count

of the devoted domesties, representing Johannes, glorious

praetorian prefect.
Preface. We have heard a case in which a tastament’was in dispute,
and we have deemed it best to interpret it as well ss to émbody (the
interpretation) in an accurate law., Wor it is our custom %o make
questions arising in caugses the oecaslion for the enactment of good
laws, 1. Someone appointed his children as his heirs and wanted
them to be substituted for each other as such in oaae of absence of
children, and directed that 1f one of his children and heir should
happen to die without leaving any children, all the property and
rights, given by himeelf, which such child should have remaining at
the time of hie death, except such portion to which he is entitled
under the law, should pass to and become the ﬁroporty of the themn
surviving child, or of his children, if he too should be dead, di-
recting, however, that no bond or surety for the restitutim Just
menti oned should be required from each other. Having done this,
and having died, one of hig children and heirs had children, but
the other had none, and the one who had echildren forbade the one
without any to use the property, and thereby diminish it, bdut the
latter, relying upon the tostament and upon the faet that the fatyar
had direeted to be turned cver only what ie ghould leave at the time
of his death, thinks that on thet ground he haé the right to use
the property as he pleases, inasmueh as no hindrance was put in his
way of menaging it. 2., We, seizing this occasion, have thcught it
best tc alarify the ancient améiguity and restore to its integrity
the distinction drawn later, and to embody that in s law, so that
men may know every arrangement of the law, according to whish such
matters must be understood and decided. ind we know what is said

by the wise Papinian in the nineteenth book of his Quostions(a).



that alienaticons are permitted in such case, only asding as though
purpogely by way of enigma, that alienati ons were forbidden only,
when the person burdened with s trust resorts theretc for the pur-
pose of defeating the trust. 4And the philosopher-emperor Harcus(b),
in g ogse laid before him, held that the discretion of an hcnorabdble
mn seemed to be contemplated by such werds.,

(a) D. 36,1,54; see also D. 22,1,3,2.

(v) D; 36,1,54.

c. 1. And it seemm right to us to enset a law to the effect that
if someone directs the restitution of a truet se a whole, the provi-
sions made in sueh caseg snd already ordained by ue should be in
force; but that we should, where the trust is such as has been séatod
and the testator subjects to a trust only the property that is found
or left at the time of death, put what has been left uncertzsin by
former lawgivers into definite order, with distinections. And we
ordain that if a man has made auch or & similar requirement, the
person burdensd with the trust needs to preserve the property only
to the extent of the Faleidism portion(a), and must not diminish it
in any way. For it is suffieient 1f the heir is left three portions,
and only a fourth is left to the other. Nor do we permit him, who
ie 80 burdened, to make a gift of some of the property, and that,
perhaps, purposely - which Papinian called "the purpose of defeating
the trust,” so as to diminish even the fourth; but he must leave
that as a trust, all the other property being in his power, with
power to use it as he wishes, the same as & man with complete owner-
ghip. But if the man burdened (with the trust) has also touched the
fourth, i1t 19 necessary to examine the r sason that he has done so,
And 1f he wants to give a dowry or prenuptisl gift out of it, and
has no other property, he may do so according to what has already
been provided by our law('z and we do not, for that purpose, deny
him the right to mske suoh dimingtion (of the fourth). 4And if (he

wanta to #ive nronarty) for the purnose of the redemmtion of cap-
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tives - for we have excepted that cause and have dedieated it to
God ~ he may do that also, and diminish the fourth, for piety is
worth to us more than everything else.

(a) i.6. a fourth, as shown below.

(b) Novel 39, e.l.

c. 2. And if it ahppens that for some reason he has no (other)
means with which to defray hie (living) expenses, we give him per-
mission to do so out of such trust to be (otherwise) left,for the
testator, tco, has permit ted this, inasmch as he wanted the re-
mainder {(only) to be left as a trust, and, as we ni cht say, wanted
restitution to be made of property that wonld be smperfluous. But
if no such rezson exista, it will be necessary to preserve the
fourth of the amount left t¢ him as heir, and comply wi th the re-
qui rement of restitution. If he has expended 1%, but has property
to make that good, it shall be usged t© make up the fourth which
shall not for any csuse (exéept as alresady mentioned) be diminished.
If he touches the f ourth, and has nothing out of which to make it
good, an action in rem (windicatio) and on a hypothecation is given
pursuant to thie law, against those who have bought or otherwlise
recoived it, so tat the benefieciary of the trust masy receive
satisfaction by reclaiming the property, which right we have al-
ready given in the ease of legacies, giving the powsr, by a con-
atitution(a). to bring an aetion to reocover the property, snd to
pursue the trust property.(®)  And the trustes (heir) shall zive
a guaranty (eéutio) that he will preserve no less than a fourth,
unless the testator remitted the duty to do so, as he did in the
present case reported to ns. For if the testator remits the duty,
not only to give surety (fidejussionem), but also the duty to

give a guaranty (eautionem), and we should make a different pro-

vision, we should not be in aecord with the wisgh of the decedent.(c)
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(a) C. 6,43,1.
(b) See D. 50,16,178,2,
(o) See C. 6,54,2.

Epilogus. Deoisions in cases shall, therefore, be according to
these provisione - in the ease in which the question has been pre-
gsented, as well as all other oases still undecided - where the
testament has been made in this manner, snd where the testator
has died, and the trust has not yet eome into (full) force, Wut
the person burdened (with the trust) is still living., 4nd we de-
cide this not only as to children, but also as to other cognate
relatives and as to strangers to whom this sort of trust happens
to be left. TYour Glory will make these proviglons known to all
our sabjects, so that they may know, in what manner they must
live and die 3gnd make a testament and leave a trust and proceed
in other matters, which are usual in such ecases,

Given Pebruary 1, b54l.





