Hovel 112,

Concerning matters in litigation, and concerming the dbond

to be given by the plaintiffs before summoning the defend-
ante, and when a plaintiff cannot claim his privilege
whurai;m earmot (ot herwise) be compelled to litigate against
his will.

Emperor Justinian to Theodotus, pret. prefect.

Preface, llany things have been said about matters in litigation,
bt h by anclent law-glvers as well as by imperial constitutions.
Now sorme Judges have besought us to deecide a controversy still
brought up in the ocourts in regard to this matter and to clarify
the laws and constitutions in reference thereto, so that t here may
bé no doubt in the future as to what matters may be said to be in
litigation,

6. 1, We therefore ordain that any movable, immovable or self-
moving property shall be understood to be in litigation, concerning
the ownership of which a question 18 raised between plaintiff and
the possessor, either pursuant to Jjudieial surmons or pursuant to
(a resoript in anaswer to) a petition to the emperor, filed with a
Judge and by him made known to the adversary of the complainant,
The former eonstitution of Our Clemency shall hereafter bde in force
in such cases, Yy which we made a distinotion among purchasers with
and without knowledge. We have thought it best to add, that if a
defendant dies during the pandency of a suit, and his heirs want

to divide his property among themselves, this may be done without
hindrance, For sinece property in 1litigation goes to heirs by suc-
cession, &8 division of property among the heirs should not bte con-
sidered as a sale, We also ordain by this law, that if one of the
litigants, expeeting to depart this life, leaves any property, the
ownership of which is in litigation,to anyone as s legacy, by a
last will and testament, then if his heir is declared to be the
owner thereof{8) by judicial deoree (in the litigation), the legatee
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will receive what has been so left him; but if the heir is defeated
by decree of the judge, then the legatee shall not have the right
to demand frorm the heir any other property in place of the 1legaoy,
sinoce the testator, knowing the property to be in litigation, left
it to the legatee, depending on the event of the suit., EHence we
permit the legatee to become, if he thinks it advantageous to hinm,
a party to the suil$, so that he cannot accuse the heir of negli-
gence or perfidy. But from the appellation of property in litiga-
tion, mortgages are oxnluded.(b’ and a distinetion ic to be ob-
served in them, =m0 that, if movable, immovable or sself-moving prop-
erty is specially mortgaged, the debtor may sell such property to
whomever, and when, he wishea, provided he pays ites price, up té
the amount of the debt, to the orediter. ®) If the debtor fails

to do thie, the oreditor huiving a mortgage on the property sold

may reclaim it to the extent necessary to satisfy his debt, These
provisions apply unless the same property was, perchance, pledged
to other creditors, either by special or general mortgage. If
that 1s the case, eaoh oreditor has a preference under law, in
agocordance with the date of his lien., Whenoe it is clear that so
mich less do we want general mcrtgages toc be embraced in the ap-
pellation of matters in litigation, but actions conosrning the sare
shall be tried according to former laws, and shall be governed by
those appligable thereto. Ve make these provisions ooncerning
matters in litigation and comserning a special and general mortgage,
80 that no doudbt may hereafter arise in court regarding them, but
sults of that kind shall be prossouted to the end in accordance
with the foregoing distinetion.

(a) See headnote to C, 8,25, on this subject., It must be re-
menbered, as pointed out in ¢, 8,36,3, that the legatee could not
carry on the suit, but that 1t must be carried on by the heirs,
The Novel glves the legatee the right, however, to participate in
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the suit, 30 that his rights might be protected.
(b) See C. 8,36,1, and C. 8,27,2, The idea seems to be that

where a man held a mortgage, he mizht sell under his mortgage, not-
withetandin~ the fact that the mortgagor might dispute the right,
See Dommellus 9, 1163-1164,

(¢) 38 on this subject headnote to C. 8,25, While the Novel
speaks of the right of sale by the debtor of property epecially
pledged, and says nothing of the right of sale where all his prop-
erty 18 covered by a general mortgage, it does not intend to for-
bid the debtor fror selling the property, if he can, and t hereby
satisfy all the creditors; but the rights of the oreditors are
preserved by this Novel in accordance with their priority. See
Donellus 9, 1037-1038.
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8. 2. We have found another remedy, through our forethought, to
eliminate vexatious suits and frauds of bailiffs. For we ordain,
that gudges, if they determine to have anyone summoned, rust add to
their interlocutory decrees the sondition, that the complaint shall
not be given to defendants and fees shall not be paid to bailiffs
unleas the plainti ff subsoribes the somplaint in person or by notary,
and unless the plaintiff, at the peril of the official staff, fur-

ni shes a bond, made a matter of record, with surety, promising that
he will remain in court to the end of the suit and prosecute his
aotion either in person or by a lawful agent, and that if he is sudb-
sequently shown to have cormenced the suit unjustly, he will pay to
defendant as coats and expense, the tenth part of the amount mention-
ed in his complaint. If the plaintiff says that he ecannot fumish

a surety, he rust eonfirm that statement under oath, in the presencéd
of the holy gospela before the judge who is to try the case, and he
may thereupon give a simple bond under oath, promising therein what
has been mentionsd above. l. If these things are not done in the
manner aforesaid, the defendant need not give any answer to the
bailiff., And if any Jjudge, or his officisl staff, or any bailiff
dare to summon anyons contrary to the foregoing provisions, a penalty
of ten pounds of gold ($2160) shall be sollected from the judge ami
his staff, the bailiff's property shall be confiscated snd he shall
be gsent into exile for five years. The penalty incurred under the
law shall be gollected at the peril of the officiating count of the
Crown Domain and paid into our fise. All damage, moreover, which

the defendant has suffered by reason of being summoned in contra-
vention to the tenor of this law, shall be paid out of the property
of the plaintiff, at the peril of the judge whose bailiff summcned
the dsfendant, aes well ss at the peril of the judge's official staff,
80 that our subjecta, delivered into our power by God, may everywhere

be preserved unharmed. Suits, however, commenced in court by consent
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of both parties, are exempt from the penalty of this constitution
and shall be earried on as provided in other conatitutions.

NHo te.
Bankers wers speclally exermpted from giving the surety men-

tionee in this ohapter. See Ediet 7, o. 5, appended to C. 8,13,27.

C. 3o Sinee, moreover, ws want sults to be quiekly finished,

we oppose the fraund of those who commence asctions, but do not wish

to proseeute them to the end, saying that under the law no one nseds
tc carry on a suit. Desirous to do away with such fraud, we order
that the law 80 mentioned ¢annot be used by those who corrence an ac-
tion against ano ther, either thru judieial summons or thru a petition
dirested to the emperor (and a resoript) filed with the judge and
brought to the knowledge of the adversary, and when the matter has
legally eommenced to be examined by the judge, 4 msn who 18 ready

to Bail his adversary into court, cannot unjustly refuse to prosecute
his action, ainge such refusal is becoming to a defendant rather than
a plaintiff., ¥We therefore ordain, tmt a plaintiff must prosecute
his astion toc completion. If he delays to do so, the defendsnt may
hgve him called before the judge before whom issue has been Joined,
to admonish the plaintiff to coms into cocurt either personally or by
8 lawful procurator. If he 8till fails to do so, he shall be called
by three separate edicts, the ealls to be not less than thirty daya
apart. 4ind we order that the ordinary Judges may call all absent
psrties into eourt not only through the voices of oriers but also
through ediets, for only a few that are present can hear the voide

of a orier, but edicts posted up through many days may be made known
to all, Judges who examine ¢ases Wy imperial order may, pursuant to
the present law, oall parties who are absent into court by esdiets,

80 that caBes are not dragged out indefinitely. 1., If the trial has
not yet commeneed (i.e. if the issues have not been joined), and the

plaintiff has only filed his petition to hgve defendant surmoned, or,



after a petition to ue, our reseript or mandate thereon hes bsen
filed with the judge, and the defendant has only been notified
thereof, in such sase, too, the defendant may go before the proper
Judge tc have his advergary ¢alled in 1ike mamer, and if the plain-
$iff appears, the matter shall be examined in legal mamer tc the
end cf the swit. 2, But if, after being ealled by ediecss, he refuses
to come into court and prosecute the sction either in pbrson. or, 88
has becn stated, by lawful proocurator, then he shall have another
ysar; but if he fails to prosecute his action within that time, the
judge is given power even in his sbsence to examine the allegations
of the party that is present, sccording to law, and to give a just
deoision when the truth has been ascertained. If the plaintiff ap-
pears within the year and wants to carry on his suit, the Jjudge rmset
firat eolleot from hir and pay to defendant the costs eand expenses
inourred by the latter in remaining in court by reascn cf the suit,
and the plaintiff shall then remain till the 1litigation is ended.
For 1f he comes and pays the expensee and costs, merely to interrupt
the running of fhe year, and again departes before the litigation has
been ended, then he shall, after the issuanoe of the aforementioned
edists, and after the year has passed, lose all right of sction
which he thought he had against the defendant, FPar a party who
abandons a suit, once interrupted, a second time, commits a greater
fraud than a party who deserts a suit only once. The privilege
under the law which does not compel a party to prosecute any actions
of his own is extended only to those who do not institute a suit

against their adversaries in the mammer above mentioned.

Xpilogue. The provisions herein shall apply to cases which have not
yet been finished by judlocial decision, by amicable settlement, or
in any other manner resognized by law,

Given September 10 (541).
Note.

Novel 96, o. 1, appended to note C. 2,2,4, provided that a

plaintiff should give a bond before serving summons on the defendant




Note to Novel 112, o. 3, cont’'d.

to the effect that he would join issue with the defendant within

two months, C. 2 of the present Novel (112) provided that a plain-
tiff should furnish g bond that he would remain in court and prose-
cute his sult. These provisions were aimed at designing plaintiffs
who by an unjust suit might inflioct endless damage on a defendant.
Provious to Justinian, no provisions had been made for procesedings
in case plaintiff failed to prosecuts his action. Steinwenter, 193;
Girard, 1142, note. C. 3 of Nowel 112, specifically provided for

a method whereby a defendant oeould reguire the plal ntiff to prose-
oute his suit or suffer the consequences, The provisicns are not
diseimilar to those made for like eases in €, 3,1,13., But g modifi-
cation appears. If ediects were 1ssued for the anpearance of the
plaintiff, and he failed to apprear, Jjudgment could nct be taken at
once, but only after the expiration of a yesr. This provision doubt-
less applied not only where the plaintiff failed to appear befcre,
but also after, Jjoinder of issue., The period was the same in either
case, In €. 3,1,13, it wae provided that jJjudgment sould not bde tsken
until the last semester of a three years' period, but the foregoing
chapter of Novel 112 modified that provision. It is ~enerally con-
gi dered that the one year's period above menticned applied not only
where the plaintiff, but also Iin case the defendant, was absent.
Steinwenter, 140; Cujacius, on Nowel 69 (2, 972). It may be noted,
however, that Cujacius states that if the party deserted a case
after Joinder of issue, finsl Judgment was possl ble irmedia tely,
while a year was given if issue had not been joined, and Girard,
1142, note 1, appears to think that the period preserided by €. 3,1,
13, remained effective. See note (f) to C. 3,1,13, referring to

C. 7,43,8. It will be further noted, that Justinian provided that
ediocts should be issued at periods thirty days apart, 'instesad of
ten days, as previously.



