Novel 12.

Concerning incestuous marriages.

Note: The following novel was enacted by Justinian on the sub-
ject of incestucus marriages, referred to in the headnote to
this title.

Emperor Justinian to Florus, glorious count of the

Crown Domain.
Preface., We 4o not comslider the laws previously enacted by
emperors on incestuous marriages to be complete, since they left
the parties who contracted such marriages unpunished, but deprived
the children, though innocent, of their father's property; as
though the guilty should be free and the iinocent suffer punish-

ment as sinners.

c. 1. We, therefore, ordsin that if anyone hereafter enters
into an unlawful and unnatural marriage, which the law c¢alls in-
cestuous, 8inful and punishable, and has no children of a r mer,
legal and unblamable marriage, all of his property, including what
has been given him as a dowry, shall be immediately confiscated to
the fisc. PFor why should a man who may enter into a lawful mar-
riage, contract one that is unlawful, spoil the blood of the off-
gpring, insult his family, violate the laws of God and man and
wish for something from which even brute animsls refrain? Such
man shall be punished not only by confiscation of his property,
but he shall also be deprived of the girdle of his office and sent
into exile, and if he belongs to the meaner class, he shall (also)
be chastised bodily, s0 that he may learn to live chastely and
acocording to nature, and refrain from living licentiously, from

geeking forbidden bounds and from violating laws dictated by nature.
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A woman too, who knowingly fails to live up to the law and enters

into an incestuous marriage, shall suffer the same penalty.

C. 2, Ir there are children, grandchildren or ot her descend-
ante from a prior, unblameble marriage, they shall have the father's
property and be released from the father's control by reason of the
penalty inflicted on him; but they shall support the father and
furnish him with all necessary things, for though he violates the

laws of God and man, he is8 nevertheless their father.

. 3. This then shall be in force in the future and will give
no one, who lives chastely, any trouble. Immocent parties will

not suffer through this law, Parties that have been guilty in the
past shall go neither wholly free nor be dealt with too severely.
Incestuous marriages heretofore contracted, but already in any man-
ner dissolved, shall remain unpunished. But if a man lives with g
woman under any such marriage at the time of the enactment of this
law, he may within two years after its publication divorce his
wife; and if he does 80 in a mammer that she will not return to
him, and the separation is not merely in appearance, andhe does
not in fact further associate with her - for he might, perchance,
keep the farmer marriage in force in this manner - only a fourth
of his property =hall be paid into the fisc. And the children
whom we pardon as persons who are innocent will be permitted to
inherit from their father, provided that they are the only chil-
dren and the father has none from another, lawful marriage and
provided that the latter does not exclude them from the inheritance
upon some lawful ground. l. But if there was another marriage not
repugnant to law, from which children were born, three-fourths of
the inheritanee shall belong to these children not involved in any

crime or fault, unless they are guilty of conduct which, according
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to law, makes them unworthy of their father's succeession; and me-
fourth thereof shall belong to the ehildren, who, while them-
selves innocent, are involved in guilt, provided that their con-
duct toward their father is without fault, snd excepting in

oi ther case the fourth of the paternal property which we have
ordered to be turned over to the fise. 4And we permit such chil-
dren to inherit from their progenitor bdoth pursuant to a testa-
ment and on intestacy, according to the measure previously stated.
And all this shall apply also if, after the man has divorced his
wife allied to him by an incestuous marriage, he marries another
woman, and children are borm t¢ him of the first and subsequent,
lawful marriage. And we temper the time that is past with clem-
eney and the woman shall receive her dowry back, But if the man
does not divorce his wife (to whom he is unlaswfully joined) with~
in two years after publication of this law, he shall be deprived
of his property, and the woman of her dowry, and the penslty
aforesald shall apply. The children of such marriage shall then
have none of the paternal property nor anything out of the mother's
dowry. If there are children, however, of a prior, lawful marrisage,
they shall have the father's propsrty except the fourth that goes
tc the fise, and they shall become their own masters (sui juris),
but shall nourish their ff£ther and extend the help to him pre-
viously mentioned, The dowry of the incestuous rarriage shall go
t0 the fisc, If the man has no children of such prior, lawful
mgrriage, all of his property shall go to the fisc. These pro-
viqiona also apply to a man who contracts an incestuour marriage
;horeafter, for he {3 on the same footing aes the man who does not
fdtvorco hi® wife, to whom he is joined in such marriage, within

_the time specified by us.

/,



G, 4. Since, moreover, a doubt has been raised in some & the
provinces as to tihe status of children legitimized by our law(a)we
think it proper, as becomes a law maker, to add something to it and
to settle the dousts That was owr intention wien we enactaed the

law, Tor there are some who thirk that if a man is father of legi-
timate childrsn and his marriage is dlssolved by the death oi his
wife or a lawful divorce, anc he thereafter lives with another woman
to whom he may e lawfully married, and he has children by lher befowe
or after a marringe contract is enter.d into with her ~ {at some time)
assuning taat one 1s executed that tue children (by tie second woman)
born before the exeocution of the marriage contract, wien no later
children were born, or 1f born, have died, could not be legitimate
children, because there are legitimate children of the prior marriage,
But that does not at all follow, For if, as we have delared, ochil=-
dren arc legitimate 1f a marriage contract is exeocuted, those borm
prior thereto are also legitimate, and the ohildren whioh a fatlerx
leaves, including those that were born of the first wife as well as
those born of the second wife, are all legitimate, althougn borm
before the exscution of a marriage contract and though after such
exeoution none are born, if born, have disd. The law permits the
father to make a testament in favor of his offspring in any menner

he wisies, provided that he does not violate tihe iaw which provides
that all the ohiidren must be left a certain amount of the inherite-
anee, All these cuildren, therefore, are legitimate and may inherit
from the father on intestacy or pursuant to his testament made by

him at his pleasure within the limits permitted by law, and they

may inherit from eash other., Why should we say more, when to call
them legitimate implies that they are under paternal power, and are
entitled to everything embraced within the meaning of that term,
inocluding rights, granted by law, contrary to the fatlwr's testament? ?
(a) as to such right see C, 6,12,
(a) c. 5, 27,11,



(spilogue to Iiove 12 6. 4.)

Epillogue, Your Sublimity, kmowing this our wili, declared by
this imperial law, will hasten to sarry it into force and effect by
edicts issued to the presidents of the provinces, so that people

also who live at a distance may lknow that we look after the interasts
of innocent offspring and that we sbhor wnpatural and unlawful al-
liances.

Given May 16 (535).



