Hovel 126,

A copy of an imperial law coneerning appesals.
(Exemplum sacrae legis de appellationidus,)

Emp eror Justiniaen toc Theodotus, praetorian prefect.

Preface.
Theodosius and Vglentinian, of blessed memory, enacted a law(a)
¢learly expressmng‘b) that appeals should be examined, in place of
the emperor, by the Quaestor of the Palace in conjunction with the
officlating praetorian prefect of the Orient. We have, however,
learned that in such examingtions things are done which are unworthy
of the repudblic and of our reign. For litigants, their procurators
and thelr advocates and all who are engaged as servants in the cases,
use vestments and shoes and employ language before our magistrates,
as though we ourselves were sitting, and which should be used and
employed only by those who come before the empsror. Zven the judges
themgelves give their decisions, not as though they themselves, but
as though we ourselves, were present and giving them.

(a) ¢. 7,82,32.

{b) This seems to be the sense - ut manifestas caugas-examinat.

c. 1. We forbid this to be done in the future and crdain that

tﬁo officiating Quaestor of the Palace, together with Your Sublimity
or the then officiating praetorian prefect, shall examine such causes,
and give interloeutory or final decisions according to law ih their
own persons. Of course, the usual bureaus shall render assistance

in such investigations. The magistrates, adjudging such cases, must
know that if they hereafter violate these provisions, they will be

guilty of treason. Note.

The judges had evidently pronounced their decisions in some form
like the following: Our Piety, or Our Serenity, hereby decide. This
form of decision was forbidden by this Nowvel.
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G, 2. The following rules must be followed in all appeal sjnamely,
whenever an appeal has been taken and both parties appear on the last
day (of the period for appeal), the judgeas shall examine the record
and the judgment without delay and give their deeision according to
law. But if the appellant alone appears, the Jjudges shall wait till
the last of the trial days (ultimum fatalem diem), and if the appelles,
having been scught for, ie not found, the records shall be examined
and the cause legally finished, If only the appellee appears, and
the appellant, having been sought for, is not found, the judges shall
not only wait till the last trial day, but also during the time in
which the appellant's rights might be reinstafed; that is to say,
three mbntha. And if the appellant does not appear even then, the
Judgment shall not be confirmed merely by reason of the lapse of
time, but the Jjudges shall examine the records and the Jjudgment while
only the one party is present. If they find that the judgment ren-
dered was right, they shall confirm i4; but if anything was overlooked,
they shall correct it and give their decision according to lsw., If
an appeal has onse been introduced (in the appellate sourt) within
the legal time, either by one or both parties, the decision shall no
longer be confirmed by reason of mere lapse of time,of two years,

but the case shall be finally decided according to justice and right,
whether only one or both parties are present.(a) And we order,
therefore, that the first appeal shall not, as has been true to this
time, be binding throughout, but each appeal is governed by its own

time prescridbed therefor.(b)

Notes.
(a) See Nov. 49,c. 1. Cujacius does not believe that the law

was changed in any respeot where neither of the parties appeared
(Obs. 18 c¢. 36; 3, 495), and that in th:t event the judgment stood
affirmad.



affirmed.

(b) Two appeals were permitted by Jus tinian; for instance an
appeal from a munieipal court to the president and again from the

president to the city prefeect or praetorian prefeet, but no others,

C. 7,70,1. The meaning of the foregoing clause is that the second
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Hotes to ¢.2, cont'ad.,

appeal should not be eut off simply because a first appeal had been
taken and the judgment below had been affirmed, but that the second
appeal had the same - its own - Jimitation. The word "thesrefore"
(proterea) is somewhat awkward. Justinian had provided for affirmance
of the case, but cauticned the reader (as must be understcod), that
1% was nct to be implied tmt simply because the judgment had been

affirmed in one appeal, that "therefore™ no further appeal was allowed.

c. 3. We further ordain that all Judges must accept an appesl
which is taken within the time fixed by law, and in cases wheve it is
not prohibited, and must furnish a record (8!, glgned by him, to the
litigants, within thirty days after the appeal is taken, in order that
the latter may, for their good, file the same with the competent magis-

(v) If a Judge delays to do B0, the decision is indeed con-~

trate.
finmed by the mere lapse of time, but the judge and those who assist
him, who fail to obey these proviesions, shall be compelled t0 compen-
sate, out of their own means, all damage sustained by & litigant through
the neglect of furnishing him a record, and they shall further pay a
fine of ten pounds of gold (32160) to be paid into the treasury of
the Crown Domain.

(a) Which rmust inelude a short report of the ratter.

(b) It will be noted that ths appellant looked after the filing

of the record.

Epilogue.
Your Glorious and Magnificent Authority will accordingly take

care to publish this law in the imperial city, so that all may know
what to do.
Given in the 20th year of the reign of Justinian.

Basilius (546).





