Novel 135.

That no one shall bve compelled to make an assignment of
his property.
(Ne qui cessione uti cograntur bonorum.)

Preface.

We strive that whatever urges us on to obtain the divine favor,
should be promoted by, and shine arong, our subjects. One Zosarius,
a native of the province of Mysia has supplicated us in tears and
has shown that he had been mistreated by the hconorable president
of the province out of sheer arrogance becasuse of sore publie and
private debts, and who would not grant him a right of action to re-
cover his own prOperty,(a) which i1s rost unjust and harsh, For how
can it be risht that a mah who has lost his property by fortuitous
circumstances and not through negligence, should finally be compelled
to embrace an ignominicus 1life and be deprived of deily sustenance
and covering for his body?

(a) i.e. the president was attempting to force him to make an

assignment of his property, apparently through the refusal of grant-

ing hir any rights to recover his own property.

c. 1. Having learned this, and desiring to make a bad situation
better, so that the gocd God of all may be palliated and nothing
iniquitous be done in our times, we ordain that no one of cur glorious
and magnificent magistrates shall be permitted, in order toc obtain
an assignment of property, to foree into straits anyone of those

who are sued for public or private debts, or use such pretexts for

8- oh insults, 80 that they (the debtors) would prefer, to avoid
bodily punishment, to lose their pfoperty rather than be oppressed
to death by want, aided by insult. He shall, however, take an oath
on the holy gospel, that he has no property or money with which to
pay the debt, But if he has, under the law, any rights in any in-
heritance or gift of a relative in any movable or immovable property,

and has not yet taken possession thereof, but which seem to belong



(2) ) » 807U,

to him, and the ereditors are able to colleect part or all of théir
debt out of it - excepting the property of the wife, if it really
belongs to her - this may be done, and the creditors shall have

the right to claim the rights of aotion which he has, and bring
guits in the name of the owner thereof whether present or absent,
and to state it simply, be substituted for him in such aetion or in

any action in rem to recover the property.

ilo . Your Magnificance, careful and a lover of virtue, will
wateh over the observance of this our pious will, and will impose
a penalty of ten pounds of gold ($2160) upon anyone who dares fo vio-
late any of the provisions here made by us., Ncor will those be with-
out peril, but the safety of their life will be in danger, who merely
plan to thwart those provisions which are Justly made by this imperial
law.

Given February 24 - Note.

This Novel is in some respeets entirely unexplainable, and ab-
parently contradictory. Bethmamn-Hollweg, 3,325, who readognizes this
fact, gsays that too mueh irportance has been attached to it. He at-
tempts to explain it, so far ae its bad composition permits,in the
following manner: "Zosarius, made poor by unfortunate eircumstances,
and being a debtor of the fisc and of private parties,complained to
the emperor of a double wrong infliected on him by the president,
namely (1) of personal mistreatment, in order to compel hir to make
an assignment of his property, and (2) of refusal to grant rights of
action which he had against third parties, He probably refused to
give up property subsequently inherited by him, and it was sought,
by the means taken,to compel him to do so. The emperor directs (1)
a8 againgt the president: Whoever makes an assignment of his property
shall not also suffer personal mistreatment and imfamy; (2) as against
the petitioner; that he should swear that he had given up everything

that he hgd, and that the oreditors could, pursuant to an assignment



Note to Novel 135, cont'd.

of property, also claim the inheritances, Bifts and so forth which
the debtor subsequently received, witlout necessity on his part to
accept them and then set them over.”

Whather this is a correct partial solution of the meaning
of the Novel, 1t is difficult to say. One thing whieh this explana-
tion seems to overlook is the faet that in the title of the Novel
it is expressly stated that a person shall not be compelled to make
an aseignment of his property to oreditors, whereas the explanation
aforesaid assumes that sush assignment was rem ired - the exact op-
posite. Cujaeius, in speaking of Nov. 4 (2,904), says that there
was something hurtful in such gssignment, despite the fact that the
maker thereof was not subjeet to inearceration and did not becone
infamous. He does not say what this something "hurtful” was. He
takes the position in discussing the present Novel, that the debtor
was t hereby released from both punishment and the making c¢f an aa-
signment for the benefit of ereditors, by simply taking an oath that
he had nothing wherewith to pay. Such assignment did not release
a debtor from paying any balance remaining due on his debts, except
to a lirited extent. Headnote C. 7,71. When sll the debtor's
property, on the other hand, was seized and sold, he was, according
to the opinion of some, released from all debts for which the prop-
etty was seized. BSee headnote C., 7,53. And when the present Novel
gpeaks of the dire consequentes of an assignment, as c¢learly shown
in the preface, it would seem to indicate that the debtor wanted
to be in as good a position as the person whose property was seized
and gold, as just mentioned, without at the same tire becoring in-
famous or subjeet to any further obligations by reason of his debts.
And it may be possible that this is what the Novel grants, subject-
ing to the payment of the debt; however, to the extent of the prop-

erty he then had.,



