Hovel 146,

Concerning contracts of money changers (bankers),
? De argentoriorum contractibus.)

The same Augustus (Justinina) to Strategius, count of
the State Pinance,
Preface. The members of the gnild of bankers of this fortunate
city have supplicated us on many sudjects, aeiing our ald, saying
that they are of benefit to many, by reason of which they enter
into obligations of suretyship‘a], and of loans, full of danger;
that there exists our imperial constitution which provides that
gollegtiona (of debte) shall be mede in & certain order, namely
that the principal debtors and their property shall be first pur-
sued, and the sureties(®) thereafter; but that their guild dee s not
have the benefit of this law, whereby they suffer grievously, 1nae-
rmioch as they themselves are not able to enjoy the benefit thereof,
but may be sued irmediately; when they, on the other hand, receive
obligatione of suretyship, the sureties do not pay them irrediately;
and that it is just that they elither should squally enjoy the bene-
fit of the general law or that our constitution should not operate
to their detriment.
() Constitutas pecuniae,
(b) Pidejumsores ot madatores et constitutae pecuniae rei,

Cs 1. We therefar @ ordain, that if a banker loans money to

ano ther and receives a surety(a). and the constitution (aforesaid)
and order of payment iz set up (as a defense) against them, the
congtitution shall be in forge as agairm t them, unjess s specisl
pact has been entered into whereby the ereditor is permitted to
sue the principal debtor as well as the mandator or surety without

awvaitinz the order fixed by the constitution. Because of the ser-
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vice of bankers, rendered by them for the common good in comnnection
with comtracts, we rermit such pacts to be made, inasmich as they
are not gontrary to law, since anyone my waive the benefit granted
him by lawe If such pact is made, bankers may in the beginning
sue'the mandator, surety and other persong; provided that if suoch
pact is not in writing, the consilitution is in force aa tc them;
but 1f the paect is in writing, the rule o7 the contract governs
and suits may be brought acecordingly.
Notes,.

(a) Constitutate pecuniae obligationem vel fidejussores vel
nmandatores,

The suretyship mentioned in the foregoing chapter qf this
Novel, refers generally to a surety by mandate, by stipulation,
and by acoeptance of ancther's debt. The banker became surety by
mandate, when, foar example, one in Rome issued a bill of exchange
to be paid 8t Anthens; he becare surety by agreement to pay ancther's
debt, generally ocalled constitutum, when a banker sccepted a bill
of exchange. The maretyship dy stipulation right be used in
olther case, or in othor transactions. The constitution fixing
the order in which debiors might be sued is Nov. 4, ¢.1l, attached
to C. 6,40,29, whiech excepted bankers. This Novel eliminates the
inequality in ocases when a paot was entered into as shcwn by
next chapter,

Ca 2o Their second objection is another exception which we have
recontly made(a) in case & manager of a bank has aequired & posi-
tion in the imperial service for himself or his children: namely,
that in such ocase hig children having such position shall not be
able to set up that it was ac uired with money fror their father

or with money acquired otherwise, but that (it shallbe presured)
that it wags asquired with money of the creditors, Now they have
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asked either that svoh presumption should not apply to them, or
that they should also have the benefit thereof, so thet if a man
has received s loan fror them and he or his ghildren have a position
in the imperial service, and the debt ocamnot be paid in any other
way, it should be satisfied by sale of the position which he or his
children have, Now we 814 not make that law unconditional, but
with a suitable exception; nor do we permit it to be overturned
easily, but ordain that the imperial constitution and the presump-
tion therein applied to them shall remain in forece, since they,
having contracts with many, do not do everything with their own
mwoney; they, however, shall enjoy the same privilege, so that if
a men has & position in the imperial service for himself or his
chilidren, it shall be held bound (for the debt), provided it is
one of the positions which may. be s0l1d; the same shall be true
with guch position held by the children, unless it oan be oclearly
shown by them that they obtained 1t elther with property derived
from their mother or through imperial bounty.(b) If the debt
cannot be satisifed otherwise, the manager of banks for whose
benefit we enact this law - offsetting the presumption of the fore-
going constitution - shall bve paid by (the sale of) such position
of the ohildren.(®! ind as the foregoing constitution applies the
aforesaid preosumption against them, 8c we give the offsetting reredy
only to the members of the aforesald guild on account of the com-
mon benefit which they render in comnection with eontracts, incur-
ring runy perils to relieve the necessities of others.

(a) C. 8,13,27, |

(b) Or from some source other than the father. Ammotation to
Bas., 23,4, Nov. 136,0.2,

(o) and, of eourse, b, the sale of the position held by the

banter himself,
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Ge 3o They also state upon just grounds that 1f they lend or
have lent money to someone for the purchase of movable or immovable
property, and have given a definite amount of money, and property
is aoquired with the money soc lent, they should have a superior
right in such property without having to suffer any diminution
therein; and if they sha& that such property has bean bousht with
their money and that the debtor esnnot ysgy them in any other way,
the property itself, so bought with their roney, should be turned
over to them as though it had bsen bouzht by themselves and as
though the aetual purchaser was such only in name, It would not

be just that those who advanoce their money should not have a first
right, and a right that is beyond guestion, in the property pur-
chaged, 1f mention of hypothecation is made in the written ccntract.
If that is dons, they will have all the righte asked of us, And
they shall have even greater rirhts than they ask, for we grant
them superior rights (at all events) over all, in the property

that is shown to have besn bought with their roney. If the contract
is not in writing and they give property ~ which latter is often
done by managers of banks, giving or selling ornaments or silver

in sveh oases - and they do not receive the purchase price, they
may reclaim it as their own, though they have no hypotheeaticns
Parties who dc not pay the purchase money shall not possess the
property of others and groundlessly retain what hae been advanced
by others, If they lesave heire, guch helirs shall restore the
property itself that wae glven, a} it s value; if they leave no
heirs, the tankers may reclainm the property, and no hypotheceation

obtained by others tharein shall avail sgainst them
Note,

Jpecial rights are granted by this chapter to ban:ers, They
roceived an implied liem on the property bought with their money,
which was not generally true, except in the case of ménorses, See

Notea to C. 8,18,16 and 17, und reference there given,
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Cede Sinoce we enscted a law(3) tnay superintendants of bank-
ers should net loan money at more than eight per cent ver anmrn,
and they have shown us that they are accustomed to make loany with-
out a gontract in writing, but that good faith as to the interest
is not observed, on the pretenss that the contract is not in writing
and without Bttpulation‘b) - a8 it is commonly said that interest
is not payable without stipulation, al though there are many casges
in which 1t acerues without stipulation and under a mere pact(c);
nay, sometimes it aoccrues even without a pset, and arises and may
be colleeted by reason of the oiroumstances of the oaae(d) - 80 We
snact that interest shall arise not merely out of a stipulation,
but also pursuant to a8 contraot not in writing to the extent that
the law perrits them to stipulate, that is to may, to the extent
of eight per cent per annum. For it would not be right that those
who are ready to assist almost all of those who are in need of as-
gistance shonld be wronged by any such technicality.

(a) C. 4,32,26,

(b) C., 4,32,3; D. 19,5,24,

(e¢) C, 4,32,1; D. 22,1,30; D. 22,3,7.

(a) C. 6,12,28; D, 22,1,1.

6. 5. They (the bankers) have also shown us that some parties
that make a contract with them exeoute documents or statements of
account, executing some of them as public documents in the forum
{(before a notary), writing others with their owm hand, and again
subseribing otheras that are written by third parties; and they
(ths bvankers) ask us that if such writings are executed by the
parties who make eontracts with them, they should be held liable
therounder and should make satisfaction to them; that they should
not be permitted to commit a wrong, saying, that though they have

written documents, due~bills cr staterents of account with their
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own hand, or have signed such as were written by others, the
amounte mentioned therein wers nct in fact paid to them; that

they (the bankers) should have a lien by reason of such arounts

and should receive, thoush not stated, eizht per cent intereat
thereon., 3Since this 13 a matter of corron interest and is in need
of much consideration, we answer as ig proper. S0 if a man exe-
cutes a publio document (atating that he hac received an amount of
money) and writes the whole of it in hie own hand, or subscribes a
document or a itatement'of aoccount written by others, he and his
heirs shall at ail events be liable ther~under in & personal sc-
‘tion. But we d0 not rashly give a lien to those who have no con-
traét thereffér, unless it is shovm that mention of the property

is made in the writing, whered; the obligars either give a pledge
or simply add "at the peril of my property," or malte or write sore
other staterent which indiaeatees that a lien was contemplateds In
such case we zive them (the bankers) a lien, and neither thereby

di sturd the general nature of our laws, nor withhold from ther the
ald which we are able to zive, 1, If a definite srount of interest
has been contracted for, the contract prevails, If it is merely
stated that a ioan has been made on interest, the eontracting
parties cannot say that the money draws no intereét, because the
interest has not been speeified, but throngh a presurption, as
though it had been expressly stated, eiz:t per cent interest per
annum may be ccllected. This applies in the future. is 4o accoumts
of the past, eight per cent interest per annum may be collested,
though no rention of interest has been made; fcr it i3 clear that

a loan by 2 manager of a bank is made on interest, since a man who
hirself pays interost, cammot loan it withouk interest. Hereafter

baniers shall observe the provisions rade for their benefit in the

presgent law,
Note.

Two special privileges are given to bankers by this chapter.
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The general rule was that & man who had given a due-bill had the

right to sat up a defense that the money stated to have been re-
ceived was not in fuct received. Co 4,30. The time within which
that defense could be made was fixed by Justinian at two years,

C. 4,30,14., The rirht to mae sueh defense was by this section
taken away from thoaze who gave a due-bill or other document to
bankers which acknowledged the receipt of the amount of roney there-
in mentioned, See next section., Again this section gives the

right to bankers to ccllest elght per cent interest per anmum though

no oontract tc that effeet was rade,

¢, 6o Wie especially aid them in this: +that if an account is
shown which speclifically states the different items for which the
money therein menticned has been advanced, and the borrower has
sbsoribed the aocount, the latter, if he does this - althougr he
has not subseribed eash separate item, or has not executed a state-
ment either in the form of a due-~dill or in the form of & comprormise
or otherwise - shall not be entitled to demand proof of each separ-
ate iter, except that ho may tender an oath to the ereditor or to
hig heirs., This only we permit hir to do, and that sclely within
the time that the defense that the money was not pald is permitted
tc be set up (as in ot her cases). If that tirme has passed, we do
not permit the ersditor to be burdaned even with an cath, as we have
also generally provided in the laws - althour) even that (i.s. per-
mitting the oath to be tendered) was hardly neccessary; for how is
one justified in bellevins that a man who makes a statement or an
account in writing, 1= sc eeneeless as %o atate that sorethin- has
been given which was not in faoct ziven,
Hote.
This chapter is an extension of the risht mentioned in the

previous chapter, and further relates to the tender of an oath,.
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Thig oath might be tendered tec an adversary, tov swear whether or

not the allegations of the party tenderins the ocath were true., If
the adversary stated in the affirmative, that ended his coitentions; .
if the cath was in the negative, 1t was absclutely bindins and

counld not thereafter he cunesticned. That is one ¢f the peculiarities
17 the Roman law which is frecuently rmentionedé in the Code. See

index, Buekland, 628,

tpilogue, Your Glory amnd every other magistrate of cur republic
rmgt zealounly forever uphold this our will declared in this im-
porial law, and a penalty of ten pounds of gold (22160) will be
irposed on these who violate these proviaions or permit therm to
be viclated.

Given April 1, Bab.



