HOVEL 18.

That the birthright portion of children, if there are up to
four children, shall be a third, but if more than four, a
half, And that if there are no legitimate children, the
illegitimate children shall receive two-~twelfths along with
their mother from the intestate father. 4And that collation
shall apply in oase of a testament as well as on intestacy,
unless the %estator Porbids it. And concerning the divi-
sion made by 8 mother between shildren. And concerning him
who denies a writing written by himself. And concerning
other subjeots.

(Ut legitima portion liberorum, 8i usque ad quattuor sint liber%
etac.

Emperor Justinian to Johannes, praetorian prefect of
the Orient the second time, exconsul and patriecian.

Preface. Much has been enacted concerning testaments by this
great Roman Repubdlie, created, as has happily been said, by God,
and the books of law are full of the subject. Not only was this
done by the wise ancients and by pious and powerful emperors, but
we ourselves have enacted laws concerning this subject in no less
number than thee of any of the preceding emperors. While, more-
over, we slways have God in mind, so that we may be pleasing to
Him amd do what may be worthy of the benefits conferred on us, we
always try to discover something new which is fitting and corrects
preceding lsgislation. And so we have often wondered why it was
that former laws only fixed s fourth, which, while called a debt,
was required to be left to legitimate children, who were pleasing
to their parents, leaving the remainder to be disposed of according
to the pleagsure of the parents, and might be given to cognate rels-
tives, outsiders and slaves - the latter also with thelr liberty -~
while the cghildren, although many of them and who committed no
wrong against their parents, should be neglected and only receive
the fourth, to be divided among them, although there might be ten
or more 0f them, and thus the children of a rich father might be

paupers,
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¢, 1. We are moved by these things to correct the law, in order
that 1t may never need to dlush, and to regulate the matter, so that
if 8 father or mother has one, two, three or four children, he or
she must leave them not only a fourth, but a third of his or her
property, that is to say, four-twelfths., This amount is fixed when
there are not exceeding four children. If there are more, the half
of the property must be left them, so that the proportion dus the
children will be six-twelfths, The third or the half respectively
mist be divided equally among them; and this must be done without
partiality, for in this matter, too, some of them would be wronged,
if some would receive the valuable property and others the prope rty
of less value; but the division between them shall be equsal, both in
quality and in quantity, whether the testator leaves it by appoint-
ing the child his heir, or by way of legacy, or ~ what comes to the
gsam® thing - by way of trust. The testator may leave the remainder,
that is to say, the two-thirds or one-half respestively, to his chil-
dren or to outsidere, in any amouht he wishes, and when the debt
naturally &ue has been satisfied, other bounties may be bestowed.
Thia applies to all persons who under the ancient law had the right

to set the will gside as unjust, in conmneotion with the for mer fourth.

6. 2, Excep ted herefrom is the lasw recently enacted by us concern-

ing curiala.(a)

which provides that threse-fourths must be left to the
sons of ourials or to daughters intermerried with curials, leaving
power to diepose only of the remaining fourth at will. 4And all other
laws enacted concerning suits to set wills sside ags undutiful, and
eapecially those enacted by us, shgll remain in full force, whether
relating to children who are or are not ungrateful, excepting only
as to the amount which is inereased by the present law as above set

forth.
(a) Compare Novel 38, appended to C. 10,35,
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c. 3, We also forbid a matter which is important and which,
though based on some legal ground, leads to injustice and harshness,
For we know of some testaments, in whioh the testators made an ap-
pointment of heirs, not in a fatherly manner and as becomes men, but
in an effeminate and weakly spirit. For they left all of the usu-
fruet of their property to their widows, giving the children only
the naked ownership, apparently. I think, with the intention that
the woman might also acquire the ownership, while the children might
perish of hunger. For from whense can they receive their necessities
and daily food, when nothing has been left them, and the woman's
unjust ire may even deprive them of their daily food? Henoce no one
who has children shall hereafter do anything llke that, but shall
legve them at least the usufruct as well as proprietorship of the
legal portion which we now have fixed, 1f he wants to be called the
father of children who will not immediately die of hunger but have
the means to live. We say this not only of the father, but also of
the mother, the grandfether, great-grandfather, and of the women
occupying the same relative position, namely the grandmother and
great-grandmother, both on the father's and the mother's side.

c. 4. Nor shall a testator heresfter be permitted to leave to
grandehildren or great-grandchildren who are not sui juris but under
power of the testator, less than a third of the amount which they
would have been compelled to leave to the former's parents, if 1liv-
ing. Nor 4o we further permit that gramdchildren by a son of a
paternal granifather to receive the whole portion which their father
would have received, while the grandehildren by a8 daughter of a
paternal grandfather, or grandchildren of a paternal or maternal
grandmo ther, receive a third less. But granichildren and grest-grand-
children, respectively, shall stand on the smame footing, and we do

not permit women to be placed in an inferior position to men. For
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neither the male by himself, nor the female by hersslf, suffices
to prooreate ochildren, but ae God has Joined them for that purpose,
80 we praserve an squality between theﬂu(a) l, This law does not
end here, PFor the same thing shall apply to descendants who are
born in legal marriage, although no dowry was givan,(b) since the
open and definite state of mind of the spouses indicating consent
(to sueh marriage) makes their ehildren legitimate. Marriage brings
about dowry, but dowry does not make a marraige; that is made by a
mitual state of mind. The law glso applies to those children who
are made legitimate, aceording to our constitutions, by reason of
subsequent doocuments of dowry which follow mutual conseat (to the
marriage after the birth of the chilédren). The foregoing law re-

lates to legitimate offspring. Notes

(a) See note to C. 6,55,9.

(b) Dowry was usually given in Roman marriages and the msin
evidense of the marriage was the 8so-cslled dowry document executed
by the parties., See C. 5, 3 and 4.

While the foregoing novel provided for equal distribution of
legal portions left to echildren, this was evaded by gifts made to
gsome of them previous to death. That led to the enactment of
Novel 92, appended to C. 3,29.
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@ B, Let us now look at & subjeet, which by its nature, re-
guires humane consideration. Mach frouble is made us by freguent
suppileation of weeping childiren, and while we have alwasy ziven
relief through humene orders, we blush to say that we have not

done so by a general law. 3By @ﬂﬁéﬁiﬁ@ a law sultable to ths sube
Joot matter we not only keep a arowd of gupplicants away dub also
provide proper relief for all, We have permit ted fathers of natursl
children, as appears by laws enacted by us, to leave them by will,

in cage there are legitimate children, one twWelfth of thelr property,
which is 4o be shared between the m and their mother - as was also
formerly the ruls - and in ease there are no legitimate children,

to leave them as much as half of his property; and they may leave
them this amount not alone by testament, bui aléa by zifts made

among Gthe living. the present law deals with intestate sugces-
gion and introduces something new, I1f, sccordingly, a man dies
without leaving legltimate offspring, sither .a:fx_ilﬁ:xf*%n, gmnﬁﬁﬂilﬁr&m
or remoter descendants, or lawful wife, and without having disposed
of his property by ﬁé%ﬁ&m@nﬁ, and his relatives, or perbaps nmanmumittor
ask Zor the right of possession of his property, or the fise, which
we do not spare in this mabter, claimz his property, but the decedent
iived with a free concubing snd had shildrer by ner - for we have
only such persons in mind whan thers san be no doubt as to the woman
having lived at nis home as his consubine and as o the children beling
his natural children, born and raised in his home -~ we permit a11 
the ehnildren jointly, however many there avre, to inherit, along

with their mother one sixbth of the property of their intestate
parent, gmé mother recelving a ohild's portion, Thie applies

when the man had only one concubine by whom he had the ehildreng

or when the latter remain in his home after the coneubine has died
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or has been separated from him, In sach gasa they ahall inherit

T one sixth, But i he engages in indiscriminate lust, continuously

' ghanging one woman for ancther and has a multitude of what we may

well cail prostitups and dies leaving many eoneubines and children
by them, he is %nrtﬁy of our hatred and st not be permitted to
gome under the provisions of this law, For as a man gaymot have
legitinate children by another woman Auring the time that he ls
mrried and has o lewful wife, so when a man, ag has been stated
nas a coneubine, recognized by law and has children by her, it will
not be permitted that children born of lust ashould inherlit from him
if he dles intestate, For unless we made Lhis provision there
would be no distinetion as to women, which of them he loved more and
whieh of them less and nmo distinchion as to children. And we give
the benefit of our law not to Lhose who live in wanbonness but to
those who Live chastily. Mo difference shall he made helbween male
and female ghildren, for as nature malkes n@_muﬁh.éiﬁtim@ﬁi@ﬁ in
gonnection with such matiers so we cannob make one law for males
and anﬁﬁhﬁr for femeles, This law shall be in forge in the Lfuture,
Tt sorrects many things and introduces a@mé that ave new, HMHothers

that are passed cannot be subjeoted Ho itﬂ mley
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a, 6, We have alge thought best té includée the following mat-
ter in this law: Former laws provided that if parents died in-
tastate, property (advanced to c¢hildren) should be.brﬂught into
hotehpot, but not, if they made a testament and 4id not mention the
mhjeet; that in such cage, on the ﬁ@ntmrm a dowry given, or _other
gift made might be retained and the property left in the will might
be e¢laimed. Bui we ordain that such intention {of the testator)
shall not be assumed, for it is uncertain whether he fafgot'what

he had given or was prevented from mentioning it by reason.ef the
troubles attendant upon impending death. 4And so whether a decedent
died testate or mede a testament, property shall be brought into
hotehpot for the purpose of equalization (of the inherited portions)
according to provisions formerly made, unless the testator expressly
gtates that he does not want thig to be done, and that he wants the
heir, compelled by law to bring property into hotchpot, to enjoy
what had been given a®m well as to receive what has been left him

in the ﬁegtamﬁnt. 411 other former provisions on this subject

ghgll remein in forcs.
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c. 7. Inthe next place, we have thought it necessary to embody in the present law
decisions that we have often made on certain matters. Men who have several
children, and who divide their property among them in order to prevent discord,
thereby frequently create greater and more serious contentions among them. They
should, in their testaments, clearly divide the several parcels of property, if
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that is what they wamt to do, or if not, #taté, over their signéturé,
the several portions, anl so make the division among the children
certain., But they do not do this. They iﬁaee&'wri%@ a portion in
their own band writing, but seatteringly, on small, worthless pieces
of paper, and perhaps slready wrltten on by othéfs eonsiﬁereé wnworthy
of preservation. The remainder éf‘tha writing may net even be in
their own handwriting, but in that of some corrupted serivener, per-
haps, or of someone else, Hence a thousand causes for litigation,
whether the writing represents the wish of the father or is that of
someone else, written for the purpose of raising disecord and conten-
tion, and to faver, ?erhapﬁ, some particular person. In order ﬁhat
' these things mey not trouble our subjeets in the future, We ordain
that 1f aﬁ&ene wanke to divide all or partieular pisces of his prop-
erty among his ahildfen, he ghould speecifieally mention the prop-
erty in hig testament, if that is poséiﬁlﬁ, and not 1eéva the bene-
£it left to the children doubtful., Bubt if he cannot do so on ac-
gount of some circumsiances which frequently gontrol men, he mush
designate th& portions in whieh tﬁe‘prﬁyerty which he wante %o be
digtributed is to be divided, and sign this with hig own hén& or
have the children, among whom the property is to be distributed,

do S0, in order that the transaction may be aﬁﬁitled $o undoubtful
éraﬁit. Whatever is done in accordance with this rule shail be
vallid and enforceable, without needing any additional assurance,

If & man does not do this, but segiters his Writiﬁg, mo stly wi thout
witnesses, he may know that hie children will not be entitled to
any benefit under it. But the ghildren may divide the prbperty as
though nothing of the sort had been done and need not follow any
writing that is nnﬁartainxan& generally without witnesses, and
judges who partition imheritances need nct pay any attention te

it. Fpr children should be Tooked after carefully, snd we should
not safeguard one thing and leave ovther things uncertain, for that
would giwe rise o aiffiault and inextricable dispu%ea; nay even to
¢riminal accusations. Thus fer as to successions, %riﬁgiﬁg property

into hotehpot and other thinge mstated above.
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Cc.8. A tendency teward evil conduoct has imposed the necessity upon
ug to revive an ancient law, enacted by the people on the motion of
one of its tribunes, after whom it was named the Aquilian law, by
which a man who dishonestly made an unwarranted denisl was subjected
to double penalty. Other actions too are directed to the same end.
An indulgent spirit graduslly encocuraged the evil conduet of dishonest
men. Henoce, it appeared necessary to us to restrain disgraceful and
dishonest denials by the penalty stated. S0 if a duebill is produced
but the debtor denies its geruineness, although ¢learly in his hand-
writing, so that the plaintiff is compelled to go to great trouble in
proving its genuineness; or if the debtor acknowledges his handwriting
but denies that he received the amount therein stated, and the plain-
tiff also proves that fact in legal mammer; in either case the judg-
ment against the party who made the denial shall be in double the
amount - not that we delight in harsh laws, but in order to diminish
the nurber of lawsuits thereby, and by this penalty induce aokn&wledg—
ments where these should be made., Condemmation, accordingly, shall
be made in such matters in that ranner, and if the judge violates
these provisions, he may know that he will himself be subjected to
the provided penaslties. The foregoing provisions shall apply unless
the plaintiff does not attempt any proof but wants the matter that is
being denied deoided by an (decisory) oath. If he does that and he
tenders the oath immediately after such denial is msde, and the other
party confesses the matter previously denied, the double penalty shall
not be inflicted., If the plaintiff tenders the oath after the case
has been long spun out, and the other party then confesses the matter
previously denied, the latter shall be released from the double penalty
but he shgll pay sll the expenses incurred by the plaintiff by reason
of the attempt to produce the proper proof, the amount thereof to be
deterrined by the (assessment) oath of the plaintiff. If a men denies

that money for which a duebill was given,was in fact paid to him, and
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thereafter alleges that he paid the duebill, he shall not have the
benefit of any paymemts in fact made by him, but must pay the total
amount of such bill, and this shall be the only penalty, as had also

been provided by one of the emperors.‘a)

And the Judgze must net hesi-
tate in using the reen edge of the law also here. If the defendant
produces a written receipt of the plaintiff and the latter denies his
writing, but the former proves it, not only the amount shown by the
receipt shall be oredited, but twice that amount. The rule as to the

tender of an oath shall also apply in such case as to the plaintiff,
Hotes.

(a) ¢. &,65,33; C. B8,4,10. It will bte noticed that a man was
not, as often in modern Jjurisprudencs, permitted to make two incon-
s8i stent defenses -~ he could not, in this case, both deny having re-
ceived the money on the 4uebill, and then affirm that he had paid
the bill., The same principle is stated in c¢. 10 of this Novel -
deny the ownership of a former holder, and then affirm g title
througn thét very oOwnership.

Ag to the decisory oath, see title 1 of this book; for the
assessment oath, see C, 5,53.

As to pensglty for denial in other cases, 8ee note to C. 4,5,4.

c. 9. If a suit is ocarried on by a curator for a person who re-
quired, the penalty for denial, when rmade as to writings of the cura-
tor, shgll not be inflioted on the persons under curatorship, but on
the ourators personally who unbecomingly and dishonestly make such
denial. Provisions for double, triple or quadruple penalty provided
by ancient lawe or imperial constitutions shall remain in force,

as we hagve stated in our institutes, digest and cods of eonatitu-
tions. %The provisions for penalties herein mentioned sre additions

the!‘eto .
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c. 10. We also think best to make better provisions as to the
following matter concerning which many disputes arise in court. If
8 mgn accuses gnother of detaining anotherts property, and the lat-
ter dohiee that the property in dispute (formerly) belonged to the
party named by the plaintiff, so that the plaintiff will be compelled
to prove his claim by doourents, witnesses or in some other ranner,
and thereafter the man who denies such ownership wants tc rely on
some title derived frowm the other (fhe former owner), claiming that
he has 8 better right through hir than the plaintiff by reascn of a
rmortgage or other alienation ~ in such case the opinions of our
predecessors shall no longer prevail, and a moderate and humanse
penalty, suitable to the situation,shall be imposed; that is to say,
the possession of the property in litigaticn shall be transferred

to the plaintiff (temporarily, during the litigation) as a penslty
for naking such denial and for the troudle incurred by the plaintiff
on account thereof; but the party so restoring the property ray
bring forward and pursue any rights which he obtsined from the per-

son, against whom me cormitted the wrong of making such denial.

These then are the provisions devised and ordasined by ue to succes-
sions, bringing property into hotchpot, divisions, protection of
litigants and to diminish the rultitude of lawsuite, which provisions
have been made, to be hereafter in force, sc that men may know the
law of suecessions, be not unaware as to what property is to be
brought into hotohpot, cease to dispute as to divisions (of inheri-
tances), be ocautious in maliciously refusing to acknowledge their

own writings, no lcnger dispute the fact thet the amount shomm by

a duebill was not in fact loaned, whike subsequently resorting to

the allegation of payment, and stop to deny that parties through
whom they hold any property are the ovmers thereof. But they should
conduct themselves properly, Jjustly, truthfully, so¢ as tc be entitled
to judgment in conformity therewith.



not safeguard one thing and lsave other things uncertain, for that
would glve rise to diffiocult and inextricable disputes, nay even to
eriminal accusations. Thus far as to successions, bringing property

into hotechpot and other things stated sbove.



c. 11. A dispute has been unjustly raised as to some of our constitutions, aired in
many cases and we have deemed it best to add a further provision hereto so as to
allay all such doubt. We heretofore provided that if a man, looking with favor upon
a woman, took her to his home without executing a marriage contract, had children
by her, and afterward, with conjugal affection executed such instruments and
thereafter had other children, not only the children born thereafter, but also those
born previously, should be considered legitimate. And in order to avoid cavil and

malicious
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interpretations, we issued another constitution, that this should

be true also in case no children were born afbter the execution of
dowry~documents, or if borm, had died. Now some men h@fa-f&i&&&
another doubt, not admitting that this rule would apply if a men
married a freedwoman, although to those rightly construing our
intention if should have been plain that the rule applied also

in such case, for since a marriege with a freedwoman i&lﬁaﬁ at

all grﬁhibiﬁaﬁ* it waeg clear that the pwovisions covered Suech case.
nut #ince the dispute exists we ordain: If a man who has no lawful
wife or lawfully-begotten children, turns his affecilon toward a
temale slave and has children by hér while she is in slavery, and
afterwards givaa(%%bﬁrty to her an&'tham, asks for them the right

to the zold ring and restitution of natal-rights, and in this me ner
raises them to the position of free-born people, confirms the mrriage
and execubes a marxriage contract, then whether any ahil&fﬁn‘&r@ sube
gequently born or not - for we have both instances in mind - the wiie
shall be a lawful wife, and the children - speaking of those born
before the execution of a marrisge contract = shall be free, under
paternal power, and heirs of the body of thelr father, sinee the
latter obbtain, by the method indioated, the status of free-born
@hiidran,'anﬁ regeive the ri his af legitimacy by the ex@aﬁtion

of dowry-docunents.

Epilogue. Your Sublimity will cause this law, made for the
welfare and tranquillity of our subjeots, known in all the provinces
of wihloh you are the head, by issuance of your own ediets, so that
all may know that we are not kept from solicitude on their behall
by the gr@atﬁst gares with virich God at times burdens us.

siven Maren 1, (686).

{a) The sign of liberty, see 0. 6, &,



