Hovel 2,
(535 a.D.) C.5,9,.

That women who remairry sioall have no choice (in leaving

the prenuptial zift) and other topics. Ome Gregoria gave

the ococasion for the enactment of tiais oconstitution,

(Ne mulieres secundo numbeutes electionem habeant
et de aliis capitibus.) ‘

Preface. The variety of ocases constantly arising zave io the
Rosmn law-givers who precedsd us many ococasions f{or enmacting laws,
and ive, improving our republilic so far as legislation 1s concerned,
have almost entirely reconstructed such legislation partly in con-
nection with answexe to suppliants aud part$ly in our subjects and
such occasion also now existu and has moved us to make this law,
l.For one Gregoria has suppliocated us, saying that she was formerly
married and gave birth to two ohildren, a boy and a girly and that
she lost her husband.., Her son having shown much affection, she
thought that he ought not to be left unrewarded and deprived of
the roper recompense therefor, Jie accordingly, though she had
not yet remarried, gave him her prenuptial ,;,rift; that the son,
howev.r, 41d not survi.e her, and died before she had any desire
to remarry., 3o the ancient, as well as our, law called the daughter
and the mothexr to the succession of the somn, And if the mother
had been content with one marrisge, no questl oa would have ariaen,
But she entered into a second marriage, having the whole un;.fruot
of the prenuptial sift, for sie had only given tne title in fee
to the property itself to the son, retaining tne \isuiruct therein
for herself. The daughter, however, threatens to claim tls whole
title in fee not as the brother's heir, but because her fatier nad
given the property to the mother, oalaiming that a mother who re-
marries has no right whatever to the title in fee of the penuptial
gift., The mother, on the other hand maintainsAtmt the property
is no longer a prenuptial gift, but is already a part of the son's
inheritance, and sinoce the question relates to an inheri tance and

not to a prenuptial gift, she has the right to one half of tke title



i1 fee of said property, as well as the usufruct, The dispute
i not limited to that, but extends also to the inheritance of
the son 1tself, the meother claiming one-half according to the
law under which we 0all hor to the inheritance of a son, who has
cuedz and whare there is only a sister who is called slong with
her; *) the sister, on the other hand, insiats vigorously tmt
she inherits tle property of her brother undexr former laws, saying
that if the mother had not remarried, she could have rightly alaimed
the inheritance of the son, but that having remarried she was deprivel
of all the father's property which the son obtained, and that if
the son had died after her remarriage, she, the daughter, would have
bean entiiled to all the son's property from whatever source acquired,
acoording to both constitutions, which make these »rovisions., The
mother answers that these constitutions are harsh and not in accord-
ance with the spirit of our times; and & the same time relies upon
a constitution enacted by us and oclaims that it is not limited dy
the cons iitution first mentioned, and that while it does not eall
mothers who have not yet rcmarried along with the children, tlmt is
not true as to mothers who remarry;(a)that (further) there is
something strange [in connection with this matter), and that she
who made the son a gift through choice ought to secm to receive a
reward in retwrn, rather than seem to receive simply a gift, based
on no reason. After long reflecting on the matter and considering
the whole docotrine as to preference and as to such inheritance, we
thouzht best to enact a genegal law, waich will also serve to solve

the question at pressnt before us,

Hote.
) (a) @-56,7.

(a) The mother here was evidently @ pealinz to C.5,9,5,
whish while not oalling mothers as a suscessor to a preunuptial gift
along with the children did provide that shs might giwe 1t to my
02ild she wished, and therefors, by implication gavé her gextain

+*' +¢8 therein. In faot it wuld gssem that she had the hattar



— Bote (a] To Hov. & ocontld,

of the argument and was defeated only because Justinian enacted

by 6.1 of this Ncvel an ex post faocto law,

(b) Cu5,9,8 and C.5,9,5 gave the right to the parent
who remarried to dbsignate whioh of the children should have the
dowry or prenuptial gift, That right of desigmtion was taken
away by 6,1 of this Novel and by Novel 22,

6, 1. We do not want to leave tie matier of making a choice (L.e.
givin: a preferenoce) confusing and doubiful, bdbui to put it in this
shape: When a mothar onae enters into a second marriage, the chile
dren immediately become owners of the prenuptial ;ifti nor shall &he
mother have the right to give it to some and leave others out, sinoce
she, by her second marriage, hurt the feelings of ail of them, 3o
in the present case, the fee of thie whole prenuptial gift belongs

to the daughterf, reserving to the mother the usufruct thereof
during her life., And, according to (this) our sonstitution, if the
mother dies first, tke whols of such gift belongs to the daughterg
i1f the daughter dies first, the mother receives the benefit stipu-
lated in her favor in a contract relating 10 her ohildless condltion,
but the remainder belongs to the daughter, and she will transmit it
to her heirs, i{f she has any, under the law,. (a)

(a) Sce not (b) to preface,

8, 2, Ve shall make a beneflicial addition to This iaw in reference
to a matter that often arises, but concerning which no specifie
legislation has been enacitecd., If a mother who has not yet entered
into a second marriage rerchance gives or in any wanner alienatesd
any part of the ¢ift on account of the marriags, or all of it, or
some speocifio property belsnging to it, not to a child but to sDme
stranger, and thereafter remirvies, it is cisear that such alienation
18 rendered invalid throughf sueh second marriage, but not completely
80 and the validity end invalidity of such allenation shall remain
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in swpense, TYor if children survive, the transaction is invalid=-
ated, since the law gives the fe¢ of the prenuptial zift to the
children, witiiout regard as to whether the woman has aoted to
the prejudice of the ohildren or not. But if they all die before
the mother Qoes, the somiract remains in force to the extent of the
agrcement against childlessness, w.ich we first introduced and
legislated on by a recent lam.(a) 20 the alienation will be val id
in pert, but also invalid in part; that is to say, it remains valid
to the extent that the property remmins with the mother ac:ording
to the agreement against childlessness, nut 1t is inval id as to
the portion transmitted to the suocessors of the children, and 1f
the mother is suoh sole successor, the whole remaina velld, 1,
And singe the penalties for second marriage apply to men and
womsn alike, the husband, who enters into a second marriage, imperils
the dowry, the wife the prenuptial zift or sift on account of marriage.
30 this iaw applies to bota, and 1s made on the cubjects 6f ziving
a preference, alienation and benefits {acoruing to the parties
respectively).

(a) What tinls was does unot anpear, See Cujacius on this
Novel (2,893), and Nov. 68 here appended, Evidently an agreement
was pernitted betwecen huadband and wife rela ting to what the survivo r
night have in case t#re werc no surviving children. Nov, 98, appended
here, providse that the prenuptial zif£ft should belong to the ohildren
whether there was remarriage or not, and the forsgoilng provisions
accordingly fell out of use. | 4
Ce3e 1t remains to treat of inheritance of children, in referende
to which there is a controversy also in the present case, and think
that “his subjeot, too, should he settled by a general law, according
to wiieh all future ocases mey be adjudicated, We ordain tint if a
child, mele cr female makes & testament, all the property acquired

by him or her aside from the pwenupbdal gift, shall go to the appointed



heirs, The mother may be appointed as suoh, and the rishts which
she hﬂé as against a testament, whetner the child passes her over
or disinnerits ner without cause, remain uaffected, If the ohild
dies intcstate amd has o-ildren ol nis or uer own, tihe property
zoes to the childres; 1f he or siie has no chmdldren, the brothers
and sisters and the mother are oalled, the imtier inheriting along
with the former according to the iaw enaated by un,‘a)and such
mothsr shall retain such property in full right whether she has re-
married or not., TFor we do not want to make the pemalties against
womén who remarry so harsh, or reduse her to indigence so severe
and unworthy of our times, that while, through fear, tihey abstain
from a marriage that is chaste, though the ascond one., The make
unlawful alliances, perchance commit debauchery with slaves, and
8o live a 1libidinous life contrary to law, when they are not permit-
ted to lead a cghaste life sccording to law. Henoe we do not want to
continue to keep in foree the constitution, bearing our name, inserted
in tke f£1fth Dbook of the Code, relding to inheritances of children
wio dia before the death of their mother who has remarried, not the
constitutriorn contained in the sixth book of the Code under the titl.
relating to the Tortesthian senate deocree, which treats oi women
who marrya second time and who lose thelr ohildren befors the second
marrlage. But the mother shall be called to the inherltance of her
children along with brothers and sisterc of the deocedent, shall re-
tain it firmly and shall not be prejdudiced by a second marriage,
his shal. also apply to the present ocase before us which gave rise
to this law, so that she may enter on the inheritance along with
the daughter, of 1f she has already entered, may retain it ifrevocably
and shall not be prejudiced by a second marriags, but shall be owner
thereof, along with her daughter., It would, of course, be fine anl
laudable and to be hoped that women should be 80 chaste that after
maxrying one man, thegrwould keep the bed of the decedent undefiled.

We admire such a woman, praise her and almost put her on tie same
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footing as a virgin, But if she 1s unable to do that -« and that

is apt to be true with young women - and is unabie to resist

nature's impulse, she is not on that account to be punished, or
forbidden to enjoy the laws asplicable to others, but let her

enter a second marriage, abstain from libidinousness and partisinvate
in the inheritance of her children., For she will then love them

nore dearly, and will not, beocause subjected to penalties and harsh~-
ness, consider them as enemies., For as we do not deprive fathers who
remarry of the inheritance of their ohildren, and no law to that
effect exists,(a) 80 also we do not deprive mothers of the inhéritance
of their children, if they remarry, whether the children dle before
or after the second marriage. Otherwise, through an absurdl ty of

the law, the penaltiy would apply though her children were themselves
to lsave no children or grandohildren, and a mother could not succesed
them, though they were to die wlthout descendants, but would inhumanly
be excluded from the inperitance, havins in vain given birth to thenm,
and belnz sublected Lo penalties on account of a legitlmate marriage.
Instead of her same remoter, cognate relaiives would succeced, and the
mother would, without reason, be exhluded. U0 let her succeed tc her
children, let this law be benign, kindly, calculated to cauwse her

to love her oiffspring. To suumarige tiis part of the law: 4as we

put a mother upon an equal footing witi the father, as heretofore
stated, we ordain, that she snall be penalized as to the prenuptial
zift, in the same manner as we penalizc the father in referenaee to
the dowry, but that the father as well as the mother shall be able

to inherit in all ocases from their children according to the circunm-
stances governingz each csse. J0 whatever fatiers get, whether they
remarxy or not, motners shall have also, and the latter shall inherit
from ner child whethner she has already remarried or shall remarry

thereafter, 1, But the woman wke onters into a second nars iage smll
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acorue as o gain to the (other) ohildven dy oneration of law, and
it shall not be gonsidered as any part of the g1ft, This shall
apply to women who are widows and succeéd to the. r children and
have not ret antered into a second marriace, although thsy may
hersafte> 4o so, And the enaotment concernings these subjects
shall be in force for all time to oonme,

Note,
For full axplanation of this chapter see ©,5,9,3, nota (b),

. 4. And it has seemed best whiie treating of women who marry

a sscond time and of premuptial gifts, to add something else to the
foregoing provisions, Former constitutions gave sucn w men the chéice
to keep such gifts, so far as consistent with the contrast :ade in
relation thereto, and furnish security that she wculd return 1t

after her death, or, in case she ocould not or would not give such
security, that such gift should remain in the possession of the
children, the latter to »ay her . féur per cent. interest per

annun thereon. We find tla t the property of minors 1s (in the

latter case) endangersed, sinse if the prenuptial gift consists of
goods, and the children have no money, they are at times compelled

to sell all of their father's property in order to make the necessary
payments on account of such prenuptial girt, although suoh gift

comes to them under the law, And so, moved by the variety of ques-
tions that arise, we thought best to 8o arrange the matter that if

a man makes a prenuptial gift of immovable property, the mother snall
have the usufruct thereof. 5he has no right to refuse that and

ask for payment to her, by the children, of the interest on the

value thereof, and she takes care of the property agcording to the
laws governing usufructs, and pesserves it for her childresn surviving
her, or 1f all of them die, then the mother shall receive the

portion fixed by law for suoh oases, the remainder belonging to tle
heirs of the ohildren. If the premmptial gift consists whélly of
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money or other movable property, she may have the interest, together
with the bond, but she cannot demand (possession of) the monmsy (up-
on giving bond), unless the property of her (second) husband is
ample and he has goldware, silverware, vestments and other property
which 1s given her., For the mother shall, in such case, have the
option to receive the property itself upon giving security, or the
interest fixed by former laws as well as by our laws. If the
prenuptial zift consists of mixed property, patt of money and part
of immovable property, the mother shall have (possession of) the
immovable property, for her support; as to the movable property, the
same Tules shall govern which we have weviously enacted for cases
where all the property is movable,

Note.
This chapter modified C.5,9,6, and 1s re-enacted in substan$ially the
form here given in Nov. 22, a. 45, 1. It gives the option to the
woman to receive the possession of the principal, 1f it consists of
money, only in case her husband has given herproperty which might,
in a measure insure the return of the prope rty.

The term "bond" as used herein or "security" is given in
the text as cautio-asphaleia, and C.6,38,5 says that when that term
is used it does not imply the giving of a surety unless so specified.
It would, however, seem, that the givingof surety is implied herein.
CujJacius in his comm. on this Novel so takes it and probably rightly.
In Nov., 22 o. 45, 1 such surety is specifically reiuired.



Novel 2.
C.6. Another matter, too, which is only obscurely ment ioned in
former laws and whiech has rearely deen brought up in court, should
be provided for in a clear law, dut to use and applied in the cowrts
for th2 ocommon benefit of all, namely: If a man and woman marry
and have entered into contrasts as to dowry and a premptiasl gift,
the man giving the menuptial gift, and the wokan, either personally
or through her father or some outsider promising the dowry and it
thereafter appears that during the whole time of the marriage the
dowry was never aotually glven to the husband, but that he alone
bore the burdens of the marriage and the marriage was thereupon
dismolved by death = it would be unjust that the woman who failed
to deliver the dowry should receive the premuptial gift. If she
falled to deliver all she can ask for the premuptial gift only to
the extent that she delivered thd dowry. Yor we have equality amd
justioce and want these principles applied to marriage as well as
to all other matters, Hence the woman who delivered nothing can
reoeive nothing; and i1f she delivered less than she promised, she
can receive only to the extent that she delivered, And so these
mrovisions should be a beneficial addition to the present law, de-
ciding many doubtful questions, and in reference to which hardly
any legislation has been enacted, And this law shall apply to the
present case, which gives rise to its enactment, and to cases pend-

ing in court and in all cases arising in the future.

Epliogue:
Your Highness will take care to put this our will into

foree anl effect and make it known through your ediocts, so that 1t
may become effective in all the sities under our sway and s that
these ouxr provisions may oome to the knowledge of all.

Given at Constantinople, Mareh 16, 535.



