Novel 22.

Concerning those who marr¥ a second time,
(De 1is qui seoundas muptias contraoctent)

Emperor Justinian to Johannes, glorious praetorian prefect of the
orient the second time, exconsul and patrician,

Preface.

We have already enacted many different laws bettering
in gertain particulars previous provisons made by us but later
found to be defiocient =~ these laws directing our subjects how
they should live, The present law, which regulates the most
important condition of life, is a general law, For if marriage
is a condition s0 holy as to bring immortality to the human
race, perpetually renewing it through the birth of children,

God, through his clemensy, as far as possible thus granting im-
nmortality to our nature, it ia proper that se should give much
attention to the subjest. Other laws do not apply either to

all men, all things, or all times; but the attention we pay to
narriage interests the whole human race, for the latter is re-
newed my marriage alone, and hence this subject deserved more
consideration than others. No great distinotion was made in
ancient times between first and second m rriages. Ffathem and
mothers were permitted to marry as often as they wished, with-
out being deprived of any property gained theredby, and the matter
was very simple, But commencing with the time of the elder Theo-
dosius, and under the subsgsequent emperors to lLeo, the subject was
treated with greater ocare, and the latter, partioularly, enacted
many excellent lsws in regard thereto. We, too, made mapy pro-
visions on the subject in our Code, but after more careful con~-
sideration have deemed i1t best to make amendments not only to
previous laws but also to those enasted by us. Ior we do not
hesitate to enact into law what appears to be better than previous
provisions and to make corrections in prior leaws without waiting

Tor some one else to make them.



i1 We shall precede this law by mentioning two points. The
first point is, that the sanotions heretofore made by us or by
our predecessors shall gowvexrn the conditions and times to which
they applied; and these conditions shall not be affeoted by or
have anything in commen with the present laws, byt they and the
results therefrom shall be oontrolled by the rules dlready en-
acted, The present law shall apply to the future and to all
narriages hereafter contracted, first as well as aanénd, and

t0 all future marriage-gains and inheritances from children.

We lsave everything dore in the past to the laws of the past,
but protect fauture aots by the present law, Hence, past first
or second mrriagem entered into, past suscession of parents

to the shildren of the first marriage, amd past gains received
through dowry or prenuptial gifts or from any other source,
shall remain valid, whether there are children of the second
marrisge or not, and both men and women shall enjoy the benefit
of preceding legislation, whether they entered into & second
marriage ar not, or whether they inherited from children or
acquired anything else pursuant to sucsh prior legislation., For
it cannot be said that persons who entered inte a marriage re-
lying on the then existing laws, should also have anticipated
the future, should not have relied on existing comditions, but
should have been in fear of sorething not yet existing. Since
these matters must be upheld according to the oxrder of things
heretofore existing, but all cames in the future will be gov-
erned by this law, which will be applied as stated in connection
with all marriages not yet entered into, This is the first point
preceding the present law,

2, The seoond point is, that whatever provisiona a man or
woman may make in r eference to these matters in his or her tea-

tament shsll be valid., Let each person, therefore, direct what



is proper, and his or her will shall be law, as already expresed
in the oldest law that established the Romen Republic, namely,
the Twelve Tables, in the ancient Roman language and in the fol-
lowing words: As each one direots as to his affairs, 8o shall
be the law. And no one shall have the right, even though he may
obtain an imperial resoript or other permission, to direct any-
thing, contrary to such will, conscerning another's property. l.But
1f‘a testator has ssid nothing about these things or has given a
direction whioch 18 not covered by the present laws 4in force or
is not contrary thereto, then the present law shall apply, which
in brief form cmbraces all situations as near as 1t is possible
for men, and whioch relate to marriages, first and sebsequent ones,
to inheritances, to dissolution of marriages by death or divorce,
ani to the situation before and after the time of mourning, and
which amends and condones the law oy the subjest, putting into

a perfeot and harmonious whole legislation formerly coumems ed,
frequently disturbed for. 1565 years, asaembled bit by bit and
gradually gatle red together, but needing sgepestion on ascount
of many inconsistencies,

Se Marriage is effeoted by mutual consent and needs no dotal
1nstruments.(a) Whether marriage is entered into either by mere
matrimonial consent or by dowry and prenuptial gift, dissolution
thereof may follow either with or without a pennlty, since every
tie among men may be dissolved. We are the first who determined
that a penalty might be payable in case of dissolution of mar-
riage in connection with whioch no dowry was givan.(b)

(a) See note 0.5,4;9 and Nov, 117, C.4 as to illustrious persons.
(v) B.5, 17, 11,

4. Marriages are dissolved by the parties thereto, if living,
either by common oonsent == and no legislation is necessary for

suoch a case, singe the agreement disposes of everything -- or



(by agreemsnt) for some reasonable reason when the divoree is
called bona gratia, or because of some guillt or no gullt at all,
Hote,
As shown by 0,7 and ¢.1l4 of this Novel, Justinian applied the
term bona gratia to a divorce where the party divoreced was not
particularly at fault, as where he wanted to lead a svlitaxy
Christian life, whare the other party was impotent or a saptive,
See Fovae 117 6. 12 and somments of Otto; Schilling and Sentennis.
Justinian, however, in Kovel 140 understood by the term divoroe
bona gratia, a diworsce by mutual consent., Justinial also in 6.5,
13, 1, 156 6., uses the term in the same sense, referring as he does

to 6.5,17,%.

Se A proper ocause exists when ene of the partigs chooses
to 1live a solitary 1ife and inchastity, which leads to better
things. Another law of ours also providea tlmt 2 hushband or wife
who desires to lead a e titer 1life and retire, may dissolve the
marriage, leaving the deserted party a solace by giving him a
small portion of his or her property. And if the parties made a
contrasct under which the surviver, in case of death, should re-
ceive certain property, this must be left to the deserted mrty,
whether husband or wife, since the spouse that chooses ruch life

is as good as dead to the other.

€e A Just couse mfor divorce ieg given when the husband is
impotent, and showe himself to be s0 for o periecd of two years, as
that pariod wes definod by o former law, from the time of the nar-
riage. TFor the wife, or her parents, may dissolve the marriage
and gend a bill of divoree agoinst the consent of the husband. In
such oase, the dowry belongs to the wife and must be returned to
her by the husband, But the premuptial gift or the gift on account



of mrriage remains with the husband, and he shall suffer no

loss in his property. We mst, however, correct this 1gw(a1))y a
small addition, and make the period of impotency from the time
of marriage, three years instead of two. For we have learned in
the meantime that men that were impotent for a longer pericd than
two years, became subseguently atle to procreate children,

(3) 0.5,17,10.

7e So also; captivity is one of the cases when a reason-
able exoucse exists for dissolving the rarriage. And whether a
calamity of that kind heppen to s husband when the wife remins
at home or to a wife when the husband remains at home, a clear
and plain reason for the dissolution of the marriage exists., For
when one of the parties is placed in servitude, the inequality of
personal status destroys equdlity in marriage. But we consider
the subjeet from a human standpoint, and so long as it is clear that
the ocaptive, husband or wife, survives, the marriage shall not be
dissolved, nor shall either of them ent er into another marriags,
axcept under the pemalty that the husband (if he dissolves the
marriags) loses the premuptial gift andthe wife (if she dissolves
1t) her ‘owry. If it is uncertain whether such captive survives,
the husband or wife remainin: ot home must wait five years, at the
end of which time another :(nrriage may be safely entered into
whether the death of the captive is lmown .r uncertain, Our pre-
decessors, too, comsidered such situation sufficient for a di-
vores bona gratia, and we concur, so that, sinse the parties are
separated, no bill of divorece is necessary, and neither party
shall suffer any loss, the husband not receiving the dowry, nor
the wife the prenmuptial gift, but each retaining his or her own.

8. We manely abolish a certain severity exercised under



the former laws, If a man or woman was condemned to work in the
mines, by a judicial sentence, as now to Prociennssus (in Pro-
pontis) and to what is ocalled Gypsum, the sentence carried slavery
along with it, and because of that fact the marriage wps dis-
solved, We abolish this, and do not permit a free-boyn person to
become a slave by reason of punishment. We do not want freedom
to be changed to a servile oonditiom, but rather strive to beoome
the liberator of slaves., The marriasge, therefore, since it ex-

ists between free persons, shall not be affeoted by such sentence,

2. But if a freedman or a freedwoman or their ohildren

are sent into slavery by a judisial sentence, the marriage is
valid in the beginning dut is dissolved by the slavery just as

in ocase of death, since even those who lived before us sald that
glavery did not differ much from death. In such oase eash of the
married parties takes back his or her proparty; the agreement
tharein in reference to the ocase cf death ascrues to the benefit
of the ochlldren alone, and the remainder belongs to the party
who reduces the ocondemned person to slavery (ie., his or her

mro)

10. If one marries another under the opinion that he ox she
is marrying a free person, but it turns out tlat sush person is a
slave, the marriage is not said to be dissolved, but that there was
no narriage from the beginning, on acoount of the inegquality of
status previously nmentioned, No gain acorues from sﬁoh marriage,
but restitution merely must be made and may be enforced in proper
actions., This applies, and such union is declared to be no mar=-
riage, only if such union was formed when the status was not known,
and when no consent or fraud or s gligence of the owmer of the

slave appears,



c. 11, Por if an owner gives a femmsle slave in marriage as if
she were free, and the man who is free, marries her relying on tie
party giving her in marriage, and data instruments are perhaps ex-
ecuted, or if none are executed, the marriage, nevertile less, takes
place with the owner's consent, 1t would not be right that such
marriage should not be valid, But if an owner of a slave does
anything of that kind, the slave, whether man or woman shall be
impliedly free, and the transaction shall be considered as entered
irto between free persons, If the owner does not counsel the
marriage, but knows of it and purposely concsals 1t, so0 as to
ma<e trouble for one of the married couple, such malicious conduct,
if cliearly shown, will be punished, and such persons, entertaining
such depraved purpcses, will be deprived of their ownership. In
such ocase, the marriage shall be as valid as though the owner had
consented thereto in the beginning; the owner shall lose his right
and the slave shall become free, The consent of the owner and his
fraud, shall have tie same effect, It is clear that children born
of such marriage, are, according to this law, free and froe-born.(a)
(a) See Coe 7, 6, 1, 9. The 8lave was implicdly made

a fresdwoman by such conduot of the man who owned her,

c., 12, The foregzoing provisions are rmch more true, if tie owner
dismisses male or female slaves who are sicik and abandons thexm. Sugh
slaves shall he considered as {ree, and asz avantoned siaves, not be
subject of any will but thelr own, and sheil not subsequenily be
troubled by those who lons spurned to posuess tham.(a)

() C. 7, 6, 1, 3.

. 13. Deportation, which takes the place of the anclent inter=
diction from fire and water, and wilch at the present time gdes:by
that term, does not dlssolve marriage., This was formerly oonsidered

{a) .
by the holy Constantine as merciful, and we have adopted uis



c. 13 Nov, 22 ocont'd.

opinion. But that subject is not treated in the present iaw, hence
we say nothingz a3 to the effecls theireof, which is reserved Ior its
proper place.
(a) Ca. 5, L6, 24.
c. 14, We als o mow that Constantine of divine memory, the
founder of this fortunate city, enaated a law(a)providing that if
a soldier was in camp and for a period of four years failed to
coumunicate with his wife and sent her no sign of affection towards
her, the wife had the rizht to eméer into anoth«r marriage, provided
- that she should first communicate the matter to the commander of
tae ammy, and ve able to prove that faet by witnesses; that on
gomplying with those provisions the woman gould re-marry with
impunity, without loss of her dowry; but, also, without receiving
the prenuptial zift, These provisions were made by the holy
Constantine. But that constitution seems harsh to us, TFor to
deprive a soldier engaged in affairs of war of his wife i3 no less
a punishment than to be made captive by the enemy. Therefare, the
woman referred to by said former law-ziver, shall not enter into
another marriage until after the expiration of ten years and until
she, by letter or messenger, has aided the soldler to retwrn, and
he has either renounced the marriage or nas kept silence, and notice
of the natte:r is given by the woman to the glorious master of the .
soldiers, the worshipful duke or the honorable tdbuue, un&bf whom
the soldier is enlisted, Thereupon, the woman has permissﬁén to
petition us for permission to remarry, which we sihall then gwant.
If she vidates any of these provisions; she will remarry undéx the
penalty fixed by law. 1. The foregoing are the dissolution f&r
reasonable reasons which come under tie ren ral désignation ofkgivoroea
called bona gratia, |
(a) C. 5, 17, 7.



e. 15. In other cases in which there is some guilt either on
the part of the husband or the wife, the guilty party is punished
by the loss of what he or she has given, that is to say, by the
loss of the dowry or giit om accowrt of the marrlaze. Thse anocients
specified many different kinds of gullt. :ut Theodosius tle Younger
enacted a oonstitution(a) on divorces, adopting only some of the
former grounds and adding others of ais own. e, too, have dig=
covered other grounds deeued by ws sufflolcut wilch involve some
guilt on the part of ome of the parties. 1. Jo, if, accowding
to the constitution of Theodosius, of blessed .semory, a woman

can show that her husband nas committed adultery, is guilty of
marder, or has been engaged in poisoning and sorcery, or hac
participated in treason, the worst of erimes, siace tiue exlire
itself 1s attacked, or has boen soudenned for forgery, or has
violated sepulonres, o1 has pilfered from sagred edifices, or

188 led the 1life ol a rcbber, or ccnceals robdbers, or is what is
called a cattle-raider, who lays in walt Zox cattle ar sheep,
driving them off, or if she proves that he is a kidnapper, or that
he lives so dissolutely ivhat he in the prescnce of his wife asso-
clates with harlots = for 1t exasperates wives, espeeially hhose
that are nmodest, to have their marrisze-bed violated - or 1f she
proves that he made attempts azainst the life of his wife efither
by poison or the swoxrd or in sone other manﬁer - for the ways

of crime are muny - or nas used tThe scourge upon hwr - if s woman
¢:n prove anything oi that kiand, she may send a bill or divorce,
sever the marriage-ties, and nave her dowry as well as the pre=-
nuptial gift as ner own. Ilor shall 1t be negessary, in suoh

case, Lo prove all of tihese grounds; tie proof oi one wil. be
gufficient. &, And, on tie ocuer naud, t.ie husband has D Imig-
sion to divorce h s wife, ir e hus found her to be . ulliy of

adultery, poisonin,, murder, kidnap in;, vioia ion of cepulchres



c. 15 ilov, 22 cont'd.

or theft from churches; or 1f she has become an accomplice of
robbers or a robber, or if she, without his knowledge or against
his consent, attends banquets of strangers; or if she against
the wish of her husband, stays away from home during nignts
without excuse; or attends horse-races in the olrcus, or the
theatre whare plays or thingss like that are putbt on or where
fights with beasts are shown, or if she makes attempts against
his life by poison or sword or in some other manner; or is an
acsomplice of a rebellion, or is zuilty of forgery or lays
violent .ands upon nhim, In suceh case, the law permits the
husband to divorce his wife, if .16 oan prove one oi these
grounds, ard will in such ocase have the dowry and prenupt:al
g1ft as his own., 3. DBut 1f eitiwr of the partlies sends a
bill oy divoree without Juct eause, he or she, will be penalized
as above stated by us, for the ve.y fact of dissolving the
marriage witiout cause, Further, the wife who is gullty of the
foregoing orimes or sends a bill oif divorce without cause shall
not remarry for five years. Any such marriage entered into
within that time shall be invalid and shall not go unpuw.ished,
and amyone may institute an accusation againust it, as against
an unlawful act,

(a) 5, 17, 8. see for amendment KNov., 117 o. 8.

o, 16, And even if the woman sends a blll of divorce for Just
cause, or 1f the man incurs the aforesald penalties upon divoreing
his wife for no Just cause, and she receives the property mentioned,
and prevails in a suit (in reference thereto), still she must not
remarry until after the expiration of a year. Tiat saall not apply
to the husband; and he may im ediately remarry, whether e receives

the property nmentioncd, lor Jjust e:iuse, or does not regeive 1t,



o, 16 Fov. 22 cont'd,

because in such case no confusion of offspring can result; bdut

in the ocase of the woman such prohibition to remarry within the
year is Just, and is of such importanod that even though the
marriage is dissolved bona zratisa (no fault existing as to

either party), women are forbidden to remarry within a vear under
the constitution of Anastisius, of blessed nemory, 1. The fore-
going are the grounds for divorsce stated b+ Theodosius. We add
three others, taken from the ancient law., If a woman is so wicked
as to purposely produce abortion, heapins grief unon her husband
and taking from him the hope of childreng or if she is frivolous,
goes bathings with men, out of spirit of wantonnesa; or if, during
her marriage she negotiatea with some other wan as to hsr marrisge
with him - in such cases husbands have permission to sernd a bill
of divorce, and to keep the dowry and pranuptial =ift, Offcnscs

of that kind shall zive Jjust cuuse for divoree and shail belong
to tie olass fixed by Theodosius of blessed memory, which entails

a penalty.,

Ge 17, 4 male seri (adscripticius) snall not warry a free woman,
eltier with ov witicut the knowliedyge or tne c¢onsent of the owner

of tik iands 4nd 11 the seri siould do su, the owner sy personally
or by tue order of the presdident of the piovince causs such serf

to be chastised by the soourge and the wowman baus unlawfully

mairied to him shall be talken from uiame, Jucu uaion 3uail nov bve
considered as a mairriage, and there ouan ve no yuestion of any dowry
or prenuptial sift, but mer.ly punishasat ol an unpermissible act,
1., These marrisges are dissolved duxiig tle ilife-time o1 the partilies
who sntered into the same, in the wmanner aforesald, carrylng with

it alnost as a matter of cuvurse, tine pecuniary penalty as to the

dowry and prenuptial .;ift.



c. 18, .e have also conaidered another subjeet, namely, that

a proper penalty be meted out if marriages, in connection with
which no marriaze ift was raade(l;.)are dissolved without Jjust cause,
ie ave cnaocted a constitution which applies to a case wien
parties have voluntarily enteced into a union with intent to con-
stitute such union a marriage, without dowry or prenuptial —sift,
In such cases it n.s frequently happened that the marriage has bveen
thoughtlessly dissolved, sincc the person asting unjustly incurred
no risk, 350 said constitution provides that if a man marrvies a
woman, under paternal power, with the consent of tue parents, or
marries a woman sul juris, without a marriige gift being made or
dotal-instruments executed, tae marriage snall be valid, though

no such detal-instruments were executed, and the man shall not on
that account expel his wife from hls house « although we imow that
that sas been done in many cases =-without one of the Just cauues
stated by Theodosius and by us, If anything of the kind is done,
and the man elther dismisses his wife from home or glves he¥ a
Just cause for dissolving the marriage with him, he must pay her
one-fourth of his property. () If the man has as mugh as 400 pomnds
of gzold he shall be penalized by the payment of 100 pounds (52160)
that is, by a fourth of his property; 1f he las less, then by the
fourtn of that amount. If he has more than 400 pounds of ;old, he
shall not be penalized by the payment of more than 100 pounds of
zold, Tor we take into consideration in emaoting this law whati is
customarily the lariest amount of dowryj; and only the portion that
remains after deductings tne debts shalli be treated as the mants
property. The ruie also applies on the other sid., and if a woman,
undowered, separates from her husband on account of sone fault of

her own, or sends him a bill of divoree witiout Jju-t cause, she

5hall under go the same penalty. And if the marriage 1s dissolved



¢. 18 Nov. 22 cont'd,

on ageount ol {t:e woman's fault, sne shnall wait five years before
contrasting another marriagaz if dissolved throuzh the husband's
fault, or it ic bona gratia, O)shs shall walt a year, to avoid
confusion of blood, Th.s this law is nade complete, |

(a) C. 5,17,11.

(b) see liove 117 6. 5; also Hov, 53 c.6, anpended to
0e6,18

(a) sce note to Ye 3o

6. 19, We have also provided for sometining else, benevolent and
acceptable, at the same time, namsly, ihai{ mairiages shail remain
in forae (in certaln cases) thougi: & Liil os divorce has been sent,
For in order to prevent matiosiocus conduci toward Ifathers on the
rart of those in his powsr, whe, as we learned, purposely sought
grounis for sending their wlves a biii of divorce, or il ssolved
the marriase witiout any just ground, so that tmeir parents amight
be compelled to return the dowry or pay over shne prenuptial ;if
after a nretended dlssoluticn of the aarriagze, tue married pariles
at the same tine, rerchance, sesvetliy maluataining tueir rela itlon

t eac™ cther, whilc the parents wonld in retuwim icr thelys love

for their children be compensated by tue dammge inlilcted on Lhem,

(a)

we enacted & law, whlenh forbids perscns under power or emancipated

children, male and fe ale, 1o dissolve a war:iage in Iraud oi thelr

fathers or nmotbers who gave cr recgeived a Jowry or a prenupeial gift,

alone or together with tie cehildren, Juct as the conascnt of a father

is required to a narriage, so no marrlage saall be dissolved in fraud

of parents against their consent. Lven if a bill of divorce is sent,

no penalty shall be exacted from them, wixtnexr they .ave personally
Ziven or recelved the dowry and prenuptial ~-ift or have received the

same in conjunotion with their children., It is unoi in consonarce



i

6s 19 Nov, 22 conttd.

with reason that a father shou:ld be unable to dissolve a marriage
contrary to the wisih of a son, while at the sawme ti.e children,
perchance not of age and immature in Jjudgment as to what is best,
should have the right to dissolve a marriage and thus inflict in-
Jury upon their fathers, This was first provided by larcus, the
great philosopher, Diocletian fellowed him therein, and we also
Zive 1t our approbation, IHere &nd the ovisions as to dissolution
of nmarriage between iiving oersons,

(a) G. 5’ 17. 12.

c. 30. Since ws have, in repgular order, dealt with the gain
(nade by tihe spouses) in case of dissolution of marriage by death,
we should briefly add the followin:: Whatever parents ain by
way o1 dowry or »renuptial ?1ft winen the marriage is dissolved by
divorce, either bona gratia a)or otherwise, shall be preservcd for
the children, as is true wien death dissolves t.c marriage. This
snall ve true also in case of undowried wives, when they, by our
constitution are punishable for tueir temerity. It shall nmake no
difference through wiose fault the divorce taikes place; the gain
received shall in any case be preserved Yor the children of that
narrie ;63 this 1s true in mse where the first or second mrriaf%'e
is‘dissolved, and althoush no third marriase is entered into, »)
,5‘ (a) See note to C. 3.

| (b) The devolution of the property in case of seaond

jlmarriage is provided foxr in C. &, 9, and ilovels attaohed,
4

y



Novel 22,
appended t0 C.5,9.

e, 20, Next follows the other mode of dissolution of marriage =
by death which terminates everything., If the marriage is dissolved
by the death of the husband or that of tne wife, tie husband - in
the lat.er case - receives, as nhis gain, the dowry, ac.ording to

the marriage contract, and the wife, in the former omse, receives
the prenuptlal zift, as may have been arranged in the first instance
by the contracting parties, ihile oontracts for unequal quantity
are not, unequal proportions (to the one or tue other in case of

(a)
deathn) are forbidden, as the nobie-minded Leo provided in his law,
which law was clarified by us.(‘J. TFor 1fit was agreed that one should

receive a greater, the other a smaller proportion, 1t was uncertain
(under Leo's law) and doubtful waicn of the provisbns should be in
foroe, whether that moviding for the greatsr portion or that movid-
ing for the less. J0 wee, op-osed to all immoderation, determined
to reduce t:ie greater portion to that of the smaller; so that (e.g.)
1t would not be permitted to give a third to one and a fourth to the
other, and if that were done, each should receive a fourth; and so
the portion shall be egual, though the quantity is neot. 1. If

the marriage 1s dissolved by either of the methods above mentioned,
it would be well for either spouse not to remarry, so as not to
preJudice their offspring by a subsequent marriage, And if they

do not remarry, they shall each receive back his or her own, that

is to say, the wife the dowry, the husband the prenuptial gift;
8ince we need not then scrutinize the matter as would be neceasary
in a case of a subsequent marriage; and tihe husband shall receive
his portion from the dowry (according to the marriase contract?

and the wife hers from the prenuptial'gift; and such proserty snall
be theirs without any substantial distinetion between that and their
other proverty. While they survive they may alienate it as they

would tnelr other property, and when thcy are they may transfer



Novel 22, a. 20 cont'd,

it %o others as a lezacy or trust, We permit such alienation by
a constitutlion enaoted by us.(.) 2« But if they appoint their
children as heirs to a partion of their estate and outsiders as
heirs of another portion, such property (here specially dealt
with), not (otherwise) alienated, shall remaih the property of
the children, And if the children are appointed as heirs, in
unequal portions, they shall take such property not according to
the proportionate parts which they reéeive as heirs, but all in
equal portions; this shall be true also, if none of the children,
but only outsiders, are a jpointed as heirs, tne children being
provided for otherwise.

(a) C.5,14,9.

(v) C.5,14,10,

(¢) C.5,9,8, Bu% that rule was changed by Kov., 98} aee
note C, to C.5,9,5.

For if the fathner did not alienate the property during
his life time or expressly plédge any part of it, or if he did not
expressly transfer it to another upon his death, 1t seens to us
that it should be presumed that he wanted it to go, not to outsiders,
but to his children, as though he, in a manner, received it for
thelir benef1t.(d) 30 this property shall go to the children as a
special -ift of honor, even though they are not the (appointed) -
heirs of the father or mothuxr or of both of them, and whetier some
of them ascept an inheritance from them, while others refuse 1it.
This appears more just to us than former provisions., If, tien, such
property comes to them, it shall not be burdened or diminisihed in
any way, unless they tihemselves give cause for such diminution,

(d) 3ee C.5,9,8,1 and note ;.'
G. 21. For if one of them is gulilty of ingratitude, his proporti on

of such property shall be given to the others not so gullty, so that
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we may teach others to honor their parents and follow the example
of their brothers (or sisters), If the misfortune is so great that
all of the children are ungrateful, such property shall go to the
heirs of the decedent as part of the remaining estate, for children
oamnot be rewarded with any .zift of honor from a parent whom tley
injure, and we deprive them thereof for such a cause., 1., If some
of the children survive, while others have died, leaving offspring,
we zive to the o€fspring the share of the deceased, 1f they are
his heirs, otherwise, such share shall zo to the surviving children.
And in order to make this law perfect, it shall ajnply, not alone
when dowry 1s given and prenuptial zifts are made, but also to the
benefits introduced by our constitution in comneotion with undowried
marriagea.(a) And these benefits shall asc:rue to the children in
thenanner aforesald 1f their parents do not enter into a subsequent
marriage. Up to this point are treated first marriages and the
bensfits arising therefrom,

(a) Nov. 53 0 6, appended %o C.6,18 and Nov., 22 ¢, 18
and Fov. 117 o 5, aspended to C.5,17.

6. 22. But if they are not content with one marriage and marry
again, tuney are subjlected to the provisions of thk law according

to whether tihey have childfen only by the second marriage, or only
by the first, or have no children by elither or iave children at all.
If they have no children by the former maxriage or by either, we need
not trouble ourselves about the second marriage, In such case no
restriction is put on men, and woman must merely wait for a year
before remarrying, If the latter remarry prematurely, they will

be sudbjected to punishment, which will be more severe in case they
have children than 1f they lhiave none, If thexr. are no children,

the woman will immediately becoms infamoua(a) on account of premature

remartiage, will reccive neithner the prope.ty left her by her foruer

husband, nor the »renuptial gift, and she cannot sive to her subseguent



husband more than a third of her wealth, Not even wil. she be

able to take anythins left her by an outsider, sither by way of
inheritance, trust, legacy or gift in anticipation of death, dbut
such property will become that of the heirs of such deceased, or

(1f she 18 an heir) that of her co-heirs, assuming that she could

be oalled an heir at all in view of the fact tBat she cannot receive
any such bepefit, If other heirs are appolnted, or they inherit

by intestacy, they will receive what was left to the woman, The
fise siaall not elaim such property, so th:t we may not seem to

be looking after its interest, while correcting such situations,

The property left her by outsiders shall go to the other heirsg

that left her by her former husband shallgo to the ten copnate
relatives of such husband mentioned in the edict, namely, to
ascendants, descendants and collateral heirs to the seocond degree,
observing the order of degreo.(h) If no such cognate relatives exisg,
the property shall go to the fise. 1, The woman shall not be

able to even inherit from her cognate rel tives by intestagy emoept
when she is related within the third degree; persons related to

her by a remoter degree, will have ot her heirs, And the penalty

of infamy, if she has no children by her former maxriage, will be
imposed on her by ah imperial letter to that effect. If she has
such ohildren of either sex, she may supplicate the‘umyeror as

to such infamy, but will not be granted any exempiion, by resoript,
unless she is wiiling to be the bemeficlary of imperiali benevolence
and to be relieved of the other penalties, by giving to the children
of her former marriage one-half of her property, absolutely and
without condl tion, not even reserving a usufruct therein, but giving,
a8 we have sald, when she remarried, one-half of all of her prope:r ty
to the childrem of such former marriage, OSuch children shall have
such property in equal parts, and if they have chlldren, they may
transmit 1t to them - for something sh uld be adied to the anclent
laws «; if they have no such children, the portions of the persons

deceased shall belong egually to the survivors. If they all should
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die, the mother may raceive'suoh property back as a solace for her
misfortune. This applies if the ohildren die intestate; for they
may leave suoh property which has become theirs, by testament, or
may dispose of it as they wish while tuey are living. Juch is
the penalty 1lmposed on women who marry before expiration of the
period of mourning, and we have collected into one the three
conttitutions(0)p§aviovhly enacted on this subject, making only
one adiition theretio,

(a) Cu5,9,1.

(b) C.5,9 headnote.

(e) C.2,12,15; Cu5,9,1 and 23 C.6,06,4.

C.2d, But if the woman walts the proper time and escapes the
aforesald penalties, but thereafter, unmindful of the first marrisge,
enters a second, then we repeat, 1f she has no children, she does

so without any rigk, But if there are children, whom the .aw regards
as neglected by a subsequent marriage, then she will be deprived of
the ownership of ail the property received from the husband, and
will retain only the usufruct therein, and this applies to the pre-
nuptial zift and to every otuer gift from her husband, whetner made
among the living, or by testament or in antioipation of death, and
whether consisting of a portion of the inheritance or of a legacy

or trust. 4nd in order to speak generally, she will be deprived

of the ownership of all the property received by her from ih r
lmasband, and the children shall become the owners thereof immediately
from the time that she marries another man, The venalties apply

to wouen and men alike, For 1f the latter uas childrem and gives
them a second mother, he shall not have the ownership of the dowry
or of any other property received from his (first)wife, and shall
only have the right to use and enjoy the same durlng his life,

And éhough the children are under his power, still they shall be

owners of such property, ani the ownership shall pass to thsm
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immediately upon the marrisge with an:sther woman, Nor do we make
any distinetion in conneotion with dowry or prenuptial gift, as %o
whether it was givem by the spouse personally, or whether otk rs
cognate relatives or outsiders gave or made it for him or her.(a)

(a) By Hov. 98 such property went to the ohildren whetmr
thse survivor remarried or not,

6. 24, Although the term dowry in a manner also embraces a
premuptial gift, (we add) that the provisions nede as to the benefit
derived by the spouses, from the former shall also be in force in
guch case, The law 20 firmly guards such property that it permits
tha parents neither to alienate nor put a lien upon it, If they

do 80, their own property is immediately pledged for it. Not that
the law uniertakes $o forbid parents to do w,hat they wish with it (a)
for it is not bz coming to make children the censors of their

parents - but it shames them, at the same time threatening those

that receive the dowry or prenuptial gift, that they will not be
able to enjoy 1t; and they must know, by the terms of this law,

that 1f they purchase any of 1t, receive any of it as a g ft, or
deal with it in any way, the transaction shall be as vold as though
not entered into, The children and their heirs and suoccessors may
i-ccover such pryperty from the heirs and successors of such receivers,
and will not be barred except by possession for 30 years, which makes
such possessors the owners of such property. That period commenoces
to run from the time that the children become or are made t.eir

own masters (sin juris) unless they are still minors.

(a) The exact idea of the author is not apprent., It secms
to be that the children cannot prohibvit parents from doing what the
latter wish to do, but are, nevertheless, protected by the lien glven
them,

C. 25, The gain from such property dhall be equally divided among
the children of the first ma:riage. We do not extend to parents the
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ohoioe to giwe it to one chlld and disregard anothsr, For all

are equally disregarded by the second marriage, Lupscilally since
parents become heirs to all of the ohildren alike, and ars not
merely heirs of one but not of the other, why siould they not
themselves, in the respect maentioned, also treat all the children
alike? Why should they select some and overlook others? 5o each
of the children shall ha e an egual benefit from such property,
transmi tting his (or her) portion to his c¢nildren, if he {or she)
have any, the latter dividing such portion equally among themselves,
altogether beinz limited to the portion of their parents,

8. 26, We have dealared alienation of such property by parents

to be vold, but should make the provision in referense thereto more
definite, I all of the children of a prior uarriage survive, and
the (svrviving) parent dies before they do, the alienation shall

be void, as heretotore stated, But 1f all of the children have died,
leavinz the surviving parent children, then the alienation will,
trough such result, be valid. For why should it be void when

there are no children for whom alone the property is to be preserved?
And here ocareful thought has disclosed a third situation. JSince
when all the children survive and the (surviving) parent dies first,
no benefi: accrues to the purchasers from such alieunation, and sinoce
the alienation is completely valid, whem all of such children lravse
died, we have thought out what should be done when of those situstions
are true; when there are several children,and one of them dies lesaving
surviving children, the inheritance goes to the latter, ag we have
often stated, but if one of them dies leaving no cnildren surviving,
the whole sha.l not go to the other brothers (and siusters), bdut

the portion which according to the (marriage) agreement(a) would go
to the(surviving) parents in such case shall ;0 to such alienee, the
remainder to the heirs of tﬁe deceascd child, whether brothers (and
sisters) or outsiders - which particularly benefits the mother =
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and whether testate or intestate heiras, Ve are the first who have
concidered this point and who have benevolently embodicd it in this,
ouwr law, And so if a (surviving) parent has alienated such property
before a second marriage, and then one of the children dies, the
alienation is wvalid only to the sxtent that the parent would, according
to such contract, inherit such property; but it is invalid as to the
remainder which would §o to the heirs #f such deceased child, Thus
such alienation will remain in suspense, depending upon fudure oon-
tingencies, being elither totally void from the beginning, or becoming
wholly valid, or beings void in part and remaining valid in part, 1.
In connection with the property received by children, when parents
remarry, we do not inquire whether such ¢ ildren are heira(b) of
the parent who died first or of the parent that dies last, or whether
gome of them are such heirs and others not. But, as stated before,
the survivors shall receive it (whether such heirs or not), in equal
parts, and the children of a deéceascd child shall receive the portion
of the latter. Ingratitude, however, as we have also stated preventis
'a child from receiving such property. iie do not repeal laws enacted
against ungrateful ohlldren, since through such laws parents are
honored and children are held to their duty of respect. For as
we forbid parents to male a choice among ohildren (as to who small
receive the property), but zive sush property in equal porti oms to
all, 80 we keep the laws relating to ingratitude, in forse. A child
whll be considered ungrateful who asts ungrateful not only toward
both parents but also toward the parent that dies last,

(a) See Nov. 2 0.2, note.

(») 4.e. heirs under a will; for children were heirs on

intestaoy.

0e 27, Leo of blessed memory gave good oensideration to the subject
of g%f?s, made by those who enter into a second marriage. For he
a

says that if a parent has children of a former marriage, and
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thereafter contracts a second or further marriage, a father eannot
give to a stepmother or a mother to a stepmother, either as a gift
among the living, or after death, more than what a cinild « 1f there
is only one = receives from such parent. If there are geveral
ohildren and each recelves an equal share, a stepmother or stepfather
shall not recelve more tinan one of the children receives, If unequal
portions are left to the children, the stepmother or stepfather

shall only receive as much as the chiid that rsseives the smallest
portion either pursuant to a will or as a gift among the living,
provided that instead of what was formerly the fourth, the third

or half, must now, according to owrlaw, be glven or left to a child,
unless it is ungratefulfb) These provisions apply also to a grand-
father, grandmother, great-grandfather, great=-grandmother, grandsons,
granddaughters and great-grandchildren, whether emancipated or not
and whether they are dsscendants on the paternal or materhal side,
Having made these rovisions, he (Leo) adds further, that tle excess
amount left or given to a stepmother or stepfather, shgll be void

as though not le#t or given, and shall be equally divided among

the children and among them alone., For what is stated in some con-
stitution(O) that the children of the second marriage shall share
therein, does not please usi and it shall belong solely to the
children born of the first marriage, who were the cause of making
such provisions, and no triskery, through the interposition of a

. third person or in some other marmmer, shall be of any avail. But
such excess shall only be divided among the children that have been
grateful to the exelusion of those that are shown to have men guilty
of that dezgres of ingratitude contemplated by law. We deprive tis
latter of any benefit therefrom, in order that they may not, through
the hope of gain, rise up against their parcnts, lose their self=-

control and violate the inws of nature, If one of the chiliren who

hhares in such excess siould die, leaving c .ildren, the latter shall
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receive the whole of the share of the dsceased.
(a) €.5,9,6,
(b) Nov, 18 e, 2, appended to C.3,28,
(a) C.5,9,9.

. 28, The laws heretofore passed do not speolfy the point of
ticm which shall govern in determining as to whether there is sugh
excess, whether the time when the gift is made or when the marriage
is dissolved. It appears most Just to us'that the time of the death
of the parent that contracted a seocond marriage should govern, For
some people make hequests for more than they have, others for less,
but ac:idental circumstances often effeat a change (in the amount
of property). So, in order not to err, the time when the parent
thet remarried dies shall gévern, and any 8xoess which shall then
appear (to have been given or left) shall be turned over to the
ochildren, The time of making the gift or when an instrument in
reference thereto was exeauted shall not be considered, but the
outcome mentioned shall be awaited,

6,29, We must not pass by the provision properXy made by
Theodosius the Youhgar, of blessed memoryfa) to the effeet, that

if a woman who has ohildren remar:ies, and has children of such
narrisize, and thereupon the second husband dies, the children of
both marriages shall inherit the property of the mother, and in
equal shares if she dies intestate., DBut the prenuptial g1t will
80 to the children of the respective father, the children of the
first marriage receiving all of that given by their father, and

the children of the second marriage receliving that of thelrs,
althodgh the mother does not mar:y a taird time, For why should
that fact (the mother not marrying the third time) be of advantage
to the children of the first marriage? Why should they envy the

ohildr:n of the second marriage, because the latter are not injured
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by a third marriage? So each set of children shall receive the
prenuptial gift of their respeotive father, and as the cehildren

of the first marriage receive that of their father because of the
seoond marriage, so the children of the second marriage that of
their father, even though the mother who married the second time
does not remarry the third time, so that the children may be on an
equal footing in this respsot. The same xule shall apply to fathers
who marry a second time, the dowry (given at the time of the first
marriage) belonging to the children of the first marriage, the dowry
(given at the time of the second marriage) belonging to the childrem
of the second marriage, though the father does not marry a third
time. 1. Property received by a father or mother from a second
marriage by way of legaoy or trust shall belong to them respectively
absolutely as their own, if they do not marry a third time, and
shall belonz to their heirs (in oase of their death), and they may
dispose of it as they wish while living.

by .33\%€’ 'q (&) 305.9,40

(?)

6. 31, Provisions were made in former ;aws as to increasing dowry

or a prenuptial gift,(a) which provisions were perfected by us, so

as to permit not only gifts on account of marriage to be inoreased,
but also to be made in the first place, where none had been made
before; and as we alléwed increases to be ade, s0o we also permitted
decreases, i1f the spouses so desired., 3ut we do not albw any decreases
in case of a second marriage ~ 80 as not to offend tix constitution
of Leo, of blessed memory- (b} when there are children born of the
first marriage. For if a parent has givem a large dowry or urenuptial
gift, or has given anything else, and the, noting tae intent of tie
law, deminish the dowry or prenuptial gift, the property given would
no longer accrue to the benefit of the chilaren, but to that of the

stepfather or stepmother, and the children would be injured thereby,
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by a third marriage? 9o each set of children shall receive the
prenuptial gift of their respective father, snd as the ehii&ﬁan
of the first marriage reseive that of their father because of the
second marriage, so the chlldren of the sscond mar%iaga that of
their fa&hﬂri even though the mother who married the second time
does not remarry the third time, so that the children may be on an
equal footing in this respect. The same rule shall apply to fathers
who marry a second time, the dowry (givenm at the time of the first
marriage) belenging to the children of the first marriage, the dowry
{given at the time of the second marriage) belonging to the cehildren
of the second marrisge, though the father does not marry a third
time. 1. Properbty recsived by a father af &aﬁh@r from & second
marriage by way of legasy or trust shall belong to them respectively
absolutely as their own, if they do not marry a third time, and
shall belons to thelr heirs (in case of their death), end they may
‘dispose of it as they wish while living.
€ -39 ol s (8] Coby9yde




is
L {a) BSee note to C. B«

G 0. Since we have, in regular order, dealt with the gﬁiﬁ
(made by ﬁhﬁ spouses) in case of dissolufion of marriage by death,
ﬁ% ﬂhﬁﬁl&fbriﬁfly add the iallawiﬁg: Whatever parsnts caln by |
-@ayfmf'ﬁewrg or prenuptial gift when the marviage is dissolved by
aiveréa, either bona QW&hiﬂ;a}gr gtherwise, shall be preserved fox.
the children, as is true when death dissolves ihe marriage, This
gﬁa}i %é-true Ql%ﬂ in ease of undowried wives, when they, by our
aﬁﬁﬁt&tﬁtiﬁg‘arg punishable for their temerity., 1% shall make no
ﬁi?ieﬁan@e ﬁhr@ugh wiose fault the divoree takes place; the gain
r@%giy&ﬁ @h&ll in any case hé_prm%arvaﬁ for the children of thav
m##r@ag@;ithis is true in mse whave the first or second marriage

| (b}
kﬁiaaa&vaﬁﬁ and althoush no third marviage is enbered inbo.

}f | {b) The devolution of the property in case of second

)%’ﬂﬁ??@agﬁ is provided fov im C. 5, 9, and MNovels atbached.

4
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8. &l. Provisions were made in former laws as to increasing dowry

or a prenuptisl giff, Y which provisions were perfected by us, so

as to permit not only gifts on account of marriage o be inereased,

but also to be made in the first place, where none had been nade
before; and as we alléwed increases to be nade, 80 we alse permitted
decresases, Lf the spouses so desired, Bubt we do not aﬂ@u-amg decreases
in oase of a sevond m&rmiag?b;~aa as not to offend the constitution

el Leo, of blessed memory- when there are children born of the

first marrisge. Yor if a parent has given a largs dowry or prenuptial

gift, or has given anything else, ani the, noting the intent of tle
law, deminish the dowry or prenuptial gift, the property given would
no longer acerue to the bemefit of the children, bub to that of the
stepfather or stepmother, and the children would be injured thereby,
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(c) ‘
Ge 32, A former law provided that 1f a husband left to his

wife by his last will, or a wife to a hmaband, enly a usufruct,
and the father or a mother should thereafter enter into a second
marriage, he or she should immediately tura the usufruct - as
under the ancient law the ownership of the property = over to
the ochildren, and if such children shouid be under the aze of
puberty, also the income thereof in the memntime, e do not
approve of this, but desire that if a usufruet is ziven, or a
gift thereof is made among the living, in so far as that is
permitted, or is bequeathed (by one spouse to tre other), and the
spouse receliving 1t anters into a second mar:iage, he or she shall
enjoy the usufruct during life, unless tihe person wio gave, nade
or bequeathed it expressly provided that the usufruct should cease
and be united to the ownership of the prope. ty upon renarriage of
the usufructuary, Tiese provisions apply 6nly in case of uncondi-
tional gifts,

(a) €.5,3,19

(b) C.5,9,6

{e) 5,10,1.

C. 33, If, however, a usufruct is glven as a dowry or premuptial
gift, we leave thut as 1t is, the former laws 8hall govern, and the
receiver thereof siall enjoy it durin: life, although tiie deceased
may have a thousand wishes to the contrary, For again that accrues
to anyone under the law, sannot in any nammer be taken away by any

individual,

[ - Since we have come to mention laws concerning usufruct, it
is proper that we should add to this law what was provided by some
former laws, namely, that the father Pefains veufruct of pm perty
which ohildren receive through the maternal line, or by marriage

or in some other mammer, even though he entexrs into a seoond marriage.



The laws formerly passed provide that he shall enjoy the usufruct

of the children's pnupe?:¥ received from their mother or otherwise,

and we a;nprove of this, But an exception exists in the oase of

special-military property (castrensis) or quasi-military prpperty.
la) C.6,60,4.

Ge 35, A mother who has ma.6 & present of any property te her
child, odnnot revoke the gift, after entering into a second marriage,
undexr tre pretense of ingratitude of the child, It st be resumed
in such case that she had no ground for her claim of ingratitude, but
advanoced such pretext in view of her second marriage, unless it is
clearly proven that the ohild sought her life, laid impious hand upon

her, or entered into a scheme to deprive hsr of all of her property.

. 36, Hor do we permit women who enter into a second marriage
to use the title or privileges of their former husband, but they
must be content with the position of the subsequent husband, The
woman who forgets her former hushand cannot derive any furkher
benefit from hil.(a)

(a) Cu.5,4,10; C.12,1,13.
. 37, After many other lawgivers, Alexander, of blessed memory,
mede a provision a) that is acceptable and not without justioce,
numely, that 1f anyone manumite a female slave and afterwards
marries her, and she, swelled up with pride in wantonnesg dissoives
her marriage with her manumiter, she is not permitted, under the
law, to remarry without the consent of her first husband, but such
uion (wituout such gonsent); by which the manumitter will be unbe-
comingly insulted, will not be considered as a marriage, bul as
being meretricious and a dedauchery,

(a) C45,5,1.
6, 38, We also think it proper to make a part of our legislation

(a)
the provision of the same emperor that a mother, who is best
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adapted thereto, shall have the lagal right to raise her ¢hildren,
80 long as she does not remarry.

(a) 005'49.10

. 39, A husband camnot return a dowry to his/wife exocept as
pemitted by law. 4Andy dowry returned in violdtion hereof will
be considered as & gift, and if the wife dies, the husband and his
heirs may demand back such dowry unreasonably returned to the wife,
tOgethei with the income in the meantime, from the heirs of the
wife, and shall enjoy tiic benefit thereof mocording to the marriage
contract, If the husband remarries, such dowry shall be meserved
for the children, as 18 provided generally. I1f the @owry is not
turned over to the husband during the marriage, he may, according
to law and as may be provided in the marriage oontract, r.cover
it from the heirs of the wife after the lattex's death.(a)

(a) Ses C. 5,12,10,

c. 40, If a mother, who took em oath not to remarry, manages the
guardianship of her children under the ae of puberty, and takes a
second husband in disregard of her former marriasge bed and of the
cath whioch she took, without asking for the appointment of another
guardian or rendering an acgount of or paying what 1s que, not
only have tihe children a lien on hexr proserty, but on that of the
husband as well, and she is excluded from inheriting from hecr ohild
if 1t should die before the age of puberty, even though the father
substituted hex in the heikship (4n case the child sinould die),
These provisions were made by our predecesgsors, And we have
wondered why & woman so implous as to remarry in disregard of her
oath and in disregard to her three duties - to God, to the memory
of her deceased husband, and to her children, = was punished by
them so lightliy; when they punished so severely simply for the sake

of decency, a woman who remarried before the and of the time of
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movrning, although she mizht have no children; and that a woman
that remarries out of lust shou}d not even be sublevted to the
same penalty as a woman who marries before the expiration of the
time of mourning, 350 we ordain that women who hereafter so perw-
Jure themselves, shall, in addition to the penalty already provided,
alaso suffer tie penalty fixed againsi women who remarry beiore the
expiration of the time of mourmin;, including infamy and other
pemalties, giving them also the ri:ht to be relsased therefrom
the same a3 the other women by supplicating the enmperor and by
transferring one~-half of their property to thelr ohildren without
reserving sven the right of usufruct thereof., 4and we put the
womar who remarvies untimely (as mentioned) on the same footing
as a woman who remarries before the expiration of the time of
mourning. And so & woman who is guardian of her natural children -
for we have also permitted her to be so - and who marries without
doing what has x en stated [supplicating the emperor and giving
half of her property t0 her ochildremn) shall suifer the same pan#lties.
It 1is the duty of presidents in the provinces and of the glorious
prefest of this fortunate city, acting with the prastor who looks
after such matters, to take oare that if a woman who actis as guardien
marries, (another) guardian shall be appointed for the minor - under
14 years of age - the mother shall make an accounting and shall
restore what is due by reason of her guardianship,

Note.
See ¢s 5,35; 0.6,56,6. Tne oath here mention:d was remitted by
Nov. 94, appended to ~.,6,35, and by liove 128 c. 5.

(a)

6. 41. We are pleased with the constitution of Zeno, of
blessed aemory, which pmvides, that if a father has been ordered

to pay a legacy to his own child, upon a certain condition or at a
certain time shall not be required to giwe the usual bond for payment
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of such legacies, unleas he marries a second time. This (i.e, to
give such bond) ahall be the penalty for men who remarry.
(&) C.6,49,6. '

C. 42, If a clewgyman of a higher rank than reader or singer
enters into a marriage, he shall, accarding to our constitution
be deprived of his position. If a reader 1is married, and through
some inevitable necessity, subsequently marries a second time, he
camot rise hisher in his priesthood, but shall remain in the rank
he occupies, retaining the wife whom he preferred to advancement
in rank, If a layman wants to be ordained as subdeacon or deaocon,
and 1t subsegquently appears that he is married to a woman whom he
di1d not marry as a virgin, but who separated from her husband, or
lived with a man in unlawful union, or if such layman himself has
married a second time, he will not rececive the position, and if
he receives it secretly, he will be deprived thereof,

(a) Nov. €.

0. 43, What follows herein is old, has often been corrected

not only by others Yu$ also by us, yet has not been perfected, as

we propose to do now, %Yhe ancient Miscellaneous Julian Law,(a)which

favored the prooreation of children, permitted women, although asecond

mar:isge was forbidden by the (first) husband, who left them pw perty

on sondition that they would not remarry, nevertheless, to remarry

a8 well as to rsceive vhe property left them upon taking an ocath

that the rema.riage was for the sake of prdcreation of ohildren.

This opportunity was given to women for a year; if that period

elapsed, tiey were not permitted to receive what wa. left them

(upon the foregoing condition) unless they first gave a promise
(cautio) not to remarry., Thisadditionvwvas not first found in

sald Miscellaneous Julian law, but 0, Mucius Scaevaela had stated

that to be the rule, he, indeed having proposed such a bond in all
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cases in whiech anything had been prohibited. Now, since we have
noticed that many women take said oath and ma: ry and disregard
the wislea of the decedent, not for the purpose of prooreating
children, but by reason of the impelling foroe of nature, we think
that we should in the first place look after the holy portion of
sald law and ourb parjury Ly not permit ting women to take said
oath, in which perjury is so easy., Ths law provided not only that
the oath should be taken by women without children, but also by
women with childreny and such oath gave offense not only to God
but also to the spirit of the dscedent, for perjury was easy, and
thr procreation of children 1s dependent onthe fortunes of fate.
Ve have provided by this law that women may take property left
them without taking such oath, whiich is abolished, But we have not
considered one matter, namely, that the wish of the deceased should
be carried out, e enaat the present law for that reasonj for we
do not want the wishes of decedents, if they are not absurd, to come
$o naught. If we should provide that a woman should never be permitted
to remarry, if the husband should forbid it, such law, perhaps, would
be harsh, But sinoce there is another remedy, namely, that the woman
shall not receive the property left her if she wishes to remarry,
it would be absurd to disregard the wish of the decedent by permitting
her to remarry as well as to receive such property, and tims do hurt
to the former husband in everything,

{a) C.6,40,

Ce 44, We aocoar dingly ordain that if a man forbids his wife, or
a wife forbids her husband -~ for tiie same rule asplles to both = to
remai:y and bequeath some property (to tie surviving spouse) on that
acceourt, such surviving spouse umay elect to remarry and renounce

the bequest, or t® Tonor tie dscefent, abstain from another marriage



and regeive the bequest, 1, In order that the matter may not
be in suspence and the return of the propesty may nol finally
have to b exacted, it ims secned advisable to us to provide that
the bequest should not be turned over (to the surviving spouse)
within a year, unliess by reason of priesthood conferred uyor sush
survivins spouse, there remains no hope of a second marricge. &£.
After tie lapse of a year, the beneficlary may reseive such becquest,
but not unconditionally even then., If tie property is immovable,
he or she must sive a pledge of property = one that is implied
beins also granted by this law - and must take an oath thaf he or
she will, in case of a second marriage, return the pxo .erty inlike
condition and will alse return the income received therefrom in the
msantine, 3. If tlm bequests consists of movable property, and
the benefioliary of such bequest has an abundance .f other property,
itshall be tarned over to him or her under the same oath and plelge.
Ay fungibvle property must be returned in the condition in whioh it
was recelved or the damages thereto made Zood. 4. In case of money,
it ouet te returned with such interest as he was able to reoeive
thereon, which is to be determined by the oatii of the party whe
must return such money. If he (or she) did not let it out at interest,
but uzed it, four pecr cent per ammum shall be pald, 5. If the
recipient of such bequest is poor, he must be asked to ive a
surety. If he cannot give such swety, ® shall receive wiat was lerft
him upon takings the oath and giving the pledge aforesald, but as soon
as he remarries, tas property shall be reclaimed, no matter in whose
possession it may be and shall be considexred as never having been
bequeathed at all, This shall apply to every case of restitution,
whethexr the property is movable or immsvable. 7. If it is gold
that was bequeathed, and the benefielary has no surety and does
not have sufficlent property, the principal amount will be retained
by the party wiho was Lo pay 1t (upor order of the decedent), but

he mst pey four per cent intersst thereon to sueh beneficiary, aml

ahhenll An anm 1wt d Tl oAl harmoatfTindavey antavo 1Tvn¥Fma o aoanrAd mavrdea 6



by the party wio was 1o pay it (upon order of tie decedent), but

he imst pay four per cent intersst thereon to such beneficiary, aml

shall do so until such beneficlary enters into a second marriage =
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in whisch case restitution of income must also be made - or until
it becomes clear that the latier can no longer enter into another
marriage, eitier by a priesthcod being conrerred upon him -in wnich
event the bequeat will be turnead over to him -« or by deaths In the
latter cagse the heirs of the bensficlary will reocive the bBequest
and will not be oompeiled to restore any intarest. 8. Ths fore~
coingzy rules shall apply nut only when one spouse leaves some property
to tle other under tlie above mentioned condition, but also when some
one else wants to leave some propexrty to the husband oxr wife upon
guch czondition, and in such event, t-o, the various =i tuation, shall,
as to giving and restoring such beques$s, be governed aocarding to
thelr nature and according to the laws relging thereto. Ve change
tle constitution already enaoted by us in regard to the lMiscellaneous
Julian law only this farj in all other respects they shall remain
as we have enacted them. 9. The assurances (oath,pledge and surety)
provided to bs given by us, must be given, in ocase tie property is
left as a trust or legaay, to the neirg or theilr substitute orx
those, in a ward, by whom the property is to be delivered (to the
beneficiary)s in case of a gift in contemplation of death they must
be given to the helrs, But if anyone is appointed as heir, u,on
thae forezolng oondition, for a wiole 1inheritance, he st give
such agsurances to his substitutes, if any, or to the intestate lsirs,
so that the law may be perfect in every respect, If tie testator,
however, has provided that the party whom he appoints as helr, either
for vart cr for all of nls property, or to whom he leaves a legaoy
or trusts or nakes @ zift in anticipation of death, then tie wish
of the decedent shall be followdd; fg> it is our speeial desire to
carry out the wishes of testators when not in confliot with law,
6. 45, Jince we have Just spoken of »reserving property, andi are
aware of the souatiftution of Leo(a) of blessed nemnory concerning

second marriages, wherein it is provided that if a woman cannot
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furnigh a surety to return the property whiahlsh@ regeives to the
ghildrven (of the first maxmi@ga}, she shall have interest thereon

at the rate of four per gent per annum, we shall also amend the
provision made in that regard by said constltution, making a ﬁiﬁm
tinetion under gertain conditions. 1, 4And 80 we ordain (what we
already have stated in a former comstitution ) that 4if o man makes
a vrenupbial gift of 4
' shall have the usufruct thereof. She has no right to refuse it

mmovable property, the motler who remarries

& and ask for payment %o her, by the childven, of the intexest on

the valﬁa thereol; and she must take eare of the property accordimg

to the laﬁﬁ governing usufructs, and preserve it for her children

swrviying her, or if all of them ave dead, then the mother shall

veceive the portion provided by law in sueh ﬁaaaa{g)ths remainder

belonging to the heirs of the ghildren, 2. If the prenuptial

sift éﬁﬁaiaﬁﬁ-whally of money or ﬁﬁhﬁwﬂﬁﬁT%hlﬁ property, she may

have the interest, together with the bond (relating thereto) alr&giy

provided by law, from the children, but she sannot demand (Possession

of} the money (upon giving bond) unless the property of her (ﬁea@n&) \
% husband is ample and he has goldwere, silverware, vestmeuts and other
property, whiseh is given her., In such case we give the mother the
option $o receive the property itself(constitubing the m enuptial
gift) upon giving secwrity or the aforesald interest, namely, four
per cent., according to former and to our laws. 3. If the prenuptial
gift ﬁen&ﬁiﬁ of Bimed property, ravt of money and part of immovable ‘
property, the motier shall have (possession of) the immovable property,
Tor hew support; as to the movable property, the same rules shall
govern which we have previously enncted for cases where all of tis
property ds nmovable. g But the woman must take care of the immovable
property and must not lessen 1% in vilie but must vestore it in the
eondition in which she received it.

{a) Ce5,9,6.2 W
(b) Hov. 2 c.d.

(¢) See lov.2,02, note (e) sce note Nove. 20.4
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8. 46, We now come to another point, namely, as to the rights

of suoccession which women who remarry heve in the property of their
children, We have already heretofore enacted a law concerning tkﬁs,(a)
dated March 16, 535, in the conmulship of the Glorious Bel isarius,
addressed to Hermogenes, of glorious memory, master of our imperial
of fices, repealing all inoconsistent laws and providing that mothers
should inherit the property of her deceased child, who left no
children, Jointly with the brothsrs and sisters of susch dsceased
child, and should not alone have the usufruct but the complete
ownerghip of such inheritance, whether tney should remarry be fore
or after they become entitled thereto. Thmt legislation shall
remain in foree as to those women only who have already remarried
and who have succeeded to the property of their children, and they
shall have the right of retaining sush inheritance hereafter whether
they received it before or after their second marriage. The present
law relates only to those who enter into a second narriage.hersarter,
A ohild, male or female, dies ei ther testate or 1ntqatate. We 8hall
first deal with those who die. lestate, and later, in regulsr order
with those who die intestate., 1. If a ohild leaves all of his or
her property, or a part thereof, to his or her mother by a legal
teatament, the latter shall have what is so left or given ~ for we
gpecially want the wishes of decedants to be oarried out - and shall
have the ownership as well as the usufruot thereof, For as it is
permissible to leave such property to a strangsr, witinout prejudice
to the latter by reason of any marriage, sc an inheritance or legaocy
my be rightly left to a mother, including the ownership as well as
the usufruct thereof, and the brothers and sistera of the decedent
can raise no valid objeetion thereto. 2. But if the child dies
intestale, the mother, whether she has already remarried »r remarries
thereafter, becomes an heir along with the brothers and sisters of
such ohild, each taking per capita, aocording to our constitution.
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She receives only a usufruct, however, in the property which such
ohild had from his or her father, whether she has already remarried
or remarries thereafter, But she receives the other property, not
Gsrived from ths father accerding to the measure fixed by our law,
which we shall mention direoctly and which toe¢y, needs some correction,
This applies only to property which is no part of the prenuptial gift,
for our constitution, and the constitution of lLeo of blessed memory,
enacted concerning such prenuptial zift, remain in full foroce, and
according to which the nother receives only a usufruct therein; but
the present law, applyinz in the future, has reference only to all
other property (aside from that embraced in the prenuptial ;ift,)
whether the children received it from tle father or from othsr
sources, and whether pursuant to a testament or on intestacy. The
rule, however, as to ungrateful children, applies also in such ocase,
if legal ingratitude is shownj and all other provisions made oconcern-
inz succession of parents to the property of shildren, and suscession
of children to the property of parents, shall also remain in full
foroce. The ingratitude here considered is not alone that towart

the mo ther, of which we have already spoken, but also toward the
deoceased brother or sister,

(a) ¢,5,9,6,4.

0. 47, But as we know that there are frequent disputes among drothers
and sisters, he or she shall ve considered as ungrateful, and on that
account debmrred from any such benefit, only when he our she has made

an attempt against the life of the decedent, or has brought a criminal
ac:usat ion against him or her, or has endeavored to deprive tle decedet
of his or her property.(a) The portion of tie one who has done 8o

goes to the remaining brothers and sisters and the mother., And the

presehit law is enacted in relation to the succession of mothers to

the property of their ohildren, and is confined to those mothera who



enter into a second marriaze in e future., Ilothers who have
already remarried will enjoy the benefit of owr law already nentioned,
and shall have the use, usufruct as well as ownership, of the property
which they inherit from their children, either pursuant to testament
or on intestacy, and may alienate it, dispose of it and transmit
as they wish, and the present law will be no impediment thereto. l.
The provision in the aforesaid legislation in favor of children of
a prior marriage shall als¢ remain in full foree, so that if s pre=-
nuptial zift falls to the mother by reason of her husband's death,
and then chances to come into possession of a son, who then diss,
80 that the mother participates in his inheritance, the mother shall
not have the ownership even of such portion of the prenuptial zift
but shall only have the usufruct thereof during her life. And this
benefit shall be preserved in favor of children of the prior marriags,
Wnless before the enactment of said law the matter was settled by
Judicial deocision or compromise.(b) 2. The mother was adllmitted ®©
inherit along with dsughters, but not with sons, accarding to the
Tertullian .;enate -decrse; but, without too closely investigating
the right of sons, we voluntarily give the mother her matural right,
admit hex to share in the inheritance of a deceased child along with
the latter's brothers, so that she will receive the same share as
each of the brothers, The tule 18 the same if the ohildrem consist
of male and female, If there are daughters only, the senate-deoree
gives the mother a half, the other half to the sisters, however
many there are, We hava_not gorrected this situation previously,
but do so now, 80 tiat in such case,too, the mother shall only
receive the same proportion as tie daughters, so that she shall
only receive the same amount as each of the daughters. 1Inr all such
cages here considered the mother shall receive an equal share, whether
the offspring consizts only of males or only of females, or both.(O)

(a) S<e Xov. 18 as appended to ¢,d,28,

(b) This restates what 1s stated in liov. 2.

(o) S5ee C. 6,56,7.
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¢, 48, Finally we deem it proper to add the following provisions
to this law. We have already provided what must be done with
property given in oconnection with the marriage, wien a man or woman,
have children by a fiyst and second marriasge, contraoted aftexr the
emactment of this law = for we only deal with such marriages herein -
and we .ave also speclfied tihe portions that must be left to legitimate
and not ungrateful, c¢ :ildren, by the parents, It would, however, not
be Jjust for them to favor the children of the second marriage and
leave %o those of the first marriage only tue legal portion, but

they should add something to the share of the latter, If they have

a ohild of the seoond marriage, or #f the firat, who is 8o dear to
them, that they want to glve more property to 1t than to the otlers,
they may do s0, but they should not give merely a small portion to
shildren of the first marriage, while giving the larger portion to
the children of tiie second marriage. They should not faver the
latter too much, forgetting the former and thereby confirming what
our predecessors sald in relation therctoj they should, rather, oare
for those of the gsecond, and eare for those of the firsi, mairriage,
remenbering that all of them are their children, and make the
testanentary division of propexty accordinzly. In case they die
intestate, the children aic entitled to equal portions undexr ths

law, Crarents shculd imitate and respeot the law, and not put
¢nlldren in a situwation of need by cutting thelr portion short,

In that way parents wouid snow themselves to be good and worthy

of ocur laws; they would be Just in following the laws' emample;

they would be Just and kind parents 1if they would leave sore thing
more than they are required to do under the law, Nor #o we here
spoak of ungrateful anid grateful children = for we have already
often referred to matters rdating to tiose that are ungrateful -

but we s ak of those that are loved more or lese, since tuere is

a vast difference between ingratitude and gratitude on tue one hand,
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and equal favor on tane other, But we wade this statement, in
reference to equal treatment of children £ flirst aund second
- marriages, in the nature of advice, rather than by way of enaoting
a law, in as nmush as we have already inareased the portlion that
must be left to ehildren in any event, namely, a third of the
property of these are not to exceed fo.r children, and one-hslf
of the property if there are more than four childien (a) and by
an increasc not at all insignificant, have given relief agalnast
injustice foxmerly possible. 1l. The present kw, acczordingly,
relates only to the future, not the past; 1t embraces in one
col_eotion nearly all the provisions as to second warrlages,
leaves in force the former laws as to second narriages heretofore
contracted, applies the present law only to future second narviages,
and gives to those interested enough to inquire, new and sufficient
information; but all such constitutions, enacted concernin: such
marriages in the pest, do not apply to future marviages cr to
matters arising therefrom, since this oconstituiion alons is applic=
able in the future, according; to its provisions, in all cases
soversd thereby.

(a)Nov, 18,0.2.

Epilogue. Your Sublimity will make tnis constitution known
in the usual mamer to all under your Jjurisdiotion, so that all
may know, though the labors which we sustain are greater than
should be borne by those who have impe rial cares, that we hold
nothing more important than to look after thelr welfare, so that
they need not look in varlous places for the law, but that, while
they see all the laws enacted on this subject collected togetler,
they may know that the past, affected by former laws, is not dlg=-
turbed, and that we have ade just provision for the future. One

gopy of thks law was sent to PFatrioius, glorious prefeot of tuls
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fortunate city; another copy to Basilida, glorious naster of the
imperial oiffices, ex-prefect, exconsul and patrician; another copy

to Strategius, glorious Count of the Imperial Exohequer, exeonsul

and patrician; another copy to Tribonianus, glorious gquaestor the
second time and sxoonsul. ilead. (a) Another copy was sent to
Germanus, slorious duke at the imperial court, exconsul and patrician,
Read. Another copy was sent to Tzitta, glorious duke at the imgrial
court, excomsul and patriocian., Lead, Anot.er copy was sent to
Maxentlanus, glorious duke at the imperial gcourt and exconsul. iead,
Another example was sent to IFlorus, sglorious count of the Crown Domain
and exconsul, Head.

Your Sublimity, therefore, knowing this our will, nmust make
it known in your court and to all advocates and all others under you,
8o that cases may be decided in accordance herswith., But you nsed
not nake tiis constitution public in other ways since our orders
concerning it, glven to the glorious praetorian prefects suffice.

A copy of the law has been sent to Johannes, glorious praetorian
prefect of tihe Orient the second time, exoonsul and patrician,
Given March 17, B36.

(a) R notation probably msade by the offiocials to whom

the law was sent, and written to as proof that they had read it.



