Hovel 4,

That oreditors must first sue the principsl debtors, and
thoy may sue mandators, guarantors of money agreed to be
pald on a day fixed, and sureties (by stipulation), only
if the former are found to be insclvent.

BEmperor Justinian to Johannes, glorious praetorian prefect.

Preface, Ye huve deemed it best, on account of its irportance in
settling continuously recurring questions, %o revive and make ef-
feotive an ancient law which in an unknown menner had falled al-
rogt out of use, and to do so not merely in its anoient form - for
it was defeotive in sore respectas - but to amend it in a manner

that is proper and pleasing to God,

. 1, 30 1f anyone mgkes a loan of money to ancther for which

a surety,by stipulation and mandate snd by rromising to pay anocther's
existinz debt, i8 also responsibvle, the lender shall nct, at the
beginning, eue such surety, and shall not, while negleeting the
principal debtor, make trouble for tre intercessors, but he shall
first sue the party who received the money and contracted the debt.
If he recovers his debt from him, he shall fefrain frow troubling
the others. For what has he to do withoutsiders, if he is pazid by
the party who received the money? If, however, he is unable to
rocover the dedbt or any part of it fror *he principal debtor, he
may have recoursc against the surety, for the remainder which he
eannot recover from the former, . nd this applies when neither the
principal debtor nor the surety are absent. 3But if the surety is

in the sams jurisdietion, and the principal debtor is net, it

wonld be harsh %o send the oreditor to some other place, und he

may immediately demunmd payment from such surety. . suitable
amelioration must, howevar, te provided in this matier, The anecient
law did nothing in that respeot, althcugh the great Papiniaun showsd

the means. If the greditor, therefore, sued such surety, mmd the
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latter wants to produce ths mrincipal debtor in court, the jJudge
pregiding in the cause muet give them time to do so, so that such
pfincipal debtor may firdt be compelled to sustain the turden of
the action, and 80 that the former may be held liable only in
reserve, 4And the nresiding judge rust lend his assistance in this
respect to the surety, for it is just that this should be done,
so that they may in the mantime be released by the principsal
debtor so produced, But if the time fixed passes dy - for thre
Judge must also f£ix such time - (and the debtor is not produced),
then the swrety, mandator or guarantor, rmst sustain the burden
of the zction and pay the debt, the rlghts of astion over against
the principal dedbtor passing to them.

Ge 2, The oreditor she 1l not sesk tc obtain (in s hypothecary
action) the property of the debtor which is held by other persons
until after he has had recourse to a personal action azainst the
sureties, He ray therezfter pursue the property of the prineipal
debtor, held by others, and having sued (in a hypothecary action
to enforce higs lien) those who detain it, without receiving satie-
faction in that mammer, he may then have recourse to the (pledged)
property of the sureties (held by others). The same is to be Baid
if all these parties have other intareessors(a), who are liable

to them, and againat whom a hypothecary action lies. The creditor
may pursue the principal debtor and the (pledged) property remain-
ing in his hands, either in a persorrl or hypothecary sction or
both, aside from right, in the regular order, above provided for
in comneotion with other persons and other cases. Nor do these
provisions apply solely to ¢reditors (above contemplsted), but alse
in cases where a persan buys something from anotler and soreone
else becomes a guarantor for the vendor in odnneotion with the sale,
and the sale i1 found to be defective, the purchaser shall not im-

mediately sue the gnarantor or the party who holds some of the
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property sold, but shall first sue thoe vendor, then the guarantor
and lastly the party who holds such property. The distinetion

as to the pregence or absence of the parties in ths jJurisdiction
of a surety on the one hand :nd the prinecipal debtor on t he other,
heretofore referred to, shall also zpply here, as well as in all
other cases in which sureties are involved, and not only as to the
parties themselves but also as to their heirs and successors, In
this mammer shall the aneient law, as here amended, be again in
force and operate with justice among our subjeets - not, however,
di sturbing guaranties of bankers, which, on sccount of their use-

fulness, shall remain as at presant.(b)

(a) The exact meaning is sormewhat doubtful sznd perhap s refers
t0 second sureties etc, taken by the first sureties in order to
hold the latter harmlesgss; or it might refer to additional sureties
ete, taken who guaranteed the sclvency of the first (£idejussic
fidejussionis), cr i1t may refer to both situations. In any event,
the intention of the law cleerly is th:t sny form of suretyship
should be governed by this law, and thut,with oertein excert ions,
the surety should not be sued vntil after suilt against the prin-
¢ipal debtor.

(b) The exception here atated relating to Bankers is not a
part of ¢. 2, supra, tut is the end of 0.3 (see that o, attached
to C. 7,72). The exception was sliminated by Nov. 136, c.l, where
a pact to ths contrary was emtered into with bankers, ©See tmt
Novel, appended to C, 8,13,27,



c. 3. ind next we enaet a measure which may not be acceptable %o
sore greditors, tut which out of humanitarian considerations we deem
necessary. If a ereditor lends money to a debtor, relying upon the
property of the latter which consiats of only irrowvable property,

and the cereditor sues the debtor and demands his money, but it is

not easy for the debtor to pay and he has no movable property (for we
allow the creditor, if he wishes, to take movadle property instead of
money(, and no purchaser is found for the irmovable property because
the oreditor, forsooth, gives it aut that the property is pledged to
him, thus deterring anyone from nurchasing it - in such case the
magistrages (judges) in this fortunate city of our glorious republie,
according to the Jjurisdietion vested in them by law and by us, and
the presidents of the people in the provinces, shall cause an accurate
valuation to be made of the property'of the debtor, sand give possesBion
of such immovable property to the various ereditors in proportion to
their debts and under such conditions as the debtor is able to meet.
The rule of distribution shall be as follows: He shall give the
better nroperty to the creditor, letting the debtor retain the worse,
after pgynant of the creditor (acecording to valuation as aforesaid).
For it would not be just that the lender of the money, who is unable
to collect it, but is compelled to sccept land, should not receive
the best property of the debtor, and he shall at least have the con-
solation that, though he does not receive the money,nor movable prop-
erty, he at least has 1land that is not valueless., In this, then, the
beneficence of this law is clear., 4And creditors must remember that
the matter would have come to the same point anyway, though this law
had not been enacted. For a debtor who is destitute of rmoney and of
purchasere for his property, could ondy have assigned his property
for benefit of creditors, and so the oreditor, not able to get his
money, would in turn probably have received the yr operty. Hence, we,
acting humanely, as becomes a lawgiver, corme to the assistance of
unfortunate debtors in a matter which involvee detriment and a bitter

result both to the ocreditor as well as debtor, and we should not st



the:same time, appear harsh to cereditors by simply ordering them to

do something, which they would ultimately have to do in any event,
even though they persisted in refusing to abey thies law, If a cred-
itor is ready to furnish a purchaser, the debtor must sell under mch
equitable conditions, fixed by the judge, as he is able to meet. PFor
the interests of ereditors must be proteeted without undue hardship

to debtors. Following herein the ancient laws, the term creditor
embraces every party who has a right of action against another, though
the debt dees not arise out of a loan, but out of some other contract,
not, however,disturbing guarantees of bankers, which, on ascount of

their usefulness, shall remain as at present.

Epilogue., 7Your Eminence will make these proviesions, emacted for the
benefit of our subjects, known by customary edicts, in every part of
the empire, so that even those nf our subjects who 1live in the prov-
inces, may know how much care we exercise on behalf of their welfare.

Given March 16, 535,
No te.

This singular novel does not stand alone in meking the fore-
going provisions. Justinian enacted by Nowvel 120,c. 7, in 544 A.D.
that where estates of Christian religious organizations were in
financial difficul ties, payment might be made in a manner similar
to that stated in Novel 4; but the oreditor was not given the right
to choose the best lands, Wt was required to accept land of medium





