Hovel 73.

How the gemuineness of documents produced before the Judges
shall be shown.

Emperor Justinian to Johannes, praetorian prefect.
Treface.

We know that our lawe permit the gemuineness of documents to be
proven by comparison of handwritings, but that some of the emperors,
89 the fraud of those who forge documente become eommon, prohibited
it, thinking that the zeal of forgers waus directed to constant prao-
tice in imitating handwriting, since forgery is nothing else than an
imitation of the genuine. 4ind while in our time we hgve found in-
numerable forgeries in the many suite which we have heard, something
unusual srose in iArmenia., A document of exchange was produced and
the writing declared dissimilar. But subseqently the witmesses to
the document who had signed it were found; they acknowl edged their
signature and the dooument was found valid. and thus the unexpected
occured, namely that when the letters,though examined carefully,
were found destitute of oredence, the testimony of the witnesses
corresponded with the truth, although the credibility of the witnesses
seemed to be doubtful., But we notice that the nature (of comparisons)
often makes a oritical examingtion of the matter necessary, for time
of ten causes a dissimilitude in letters -~ for the youth, the man in
vigor, the old man, often tremmlous, 4o not write the ssme. Sickness
has the same effect. However, why do we refer to this, when a change
of pen or ink makes a perfect sameness impcesible? Nor is it easy
to say how many new things nature produces, and now much trouble she
gives to us law-makers. 1., Since God has sent government from
heaven, in order that it may impart its benefits to difficult thimgse
and accommodate the laws to nature, we have thought it best to enset
thig law for the conmon benefit of our sudjects whom God has formerly

given us and whose number he has graduslly increased. We find that



a doubt and dispute has arisen ceoncerning deposiis, evidenced by
do cuments, and we should properly provide for sucn cases, Hsnce,

we shall begin with that sabjJect.

c. 1. If anyone, therefore, wants to deposit something safely,

he shall not soly rely on the writing given by the raecel ver of the
depoait. A oase of that kind srose. The person who was s2id to have
given the writing 4id not socknowledge it, and rueh confusion arcase.
He was forced to write something else and while the handwriting ap-
peared to be similar, 1t was not in all respects the same, Bo that,
in so far as the handwriting was coneerned, the case remained un-
determined. Put the person meking the deposit shall summon witnesses
as honorable and worthy of credence 28 he can find, not less than
three, 80 that we need not depend solely on the document and cn com=
parison of handwriting therewith, but that the judges may slso have
the 8id of witnesses., We gdmit testimony of that kind, 1if the wit-
nesses teastify that the maker of the document subsorided it in their
presence and that they recognize it; and 1f we find such witnesses,
not less than three, who arse worthy of credence, we ghall not refuse
them credibility. For we do not make this law in order to diminigh
methods of proof, but to provide that they shall exist and to make

them certain.

Ce 2. So 1f anyone executed a document relating to a loan or any
other transaetion, and does not want to make it a pudblic document -
whioch applies 8lso in case of a depcsit - tha document relating to
such leogn shall not be deemed worthy of oredence, unless sultabdble
witnesses, not less than three, are present; and i1f these witnesses
themselves appear ard acknowledge thd r signatures or whether other
witnesses testify that the doocument was exsgouted in their presence,(a)
in either case oredence will be given to the transaction; not that a
comparison of writing is to be rejeosted, but it in itself shall not be
(b)

sufficient. but its suthepnticity must be confirmed by witnesaesn.
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(a) 1.e. though they di1d not themselves subscribe the document
as witnesses.

(v) Broof of dogcuments. Public doouments, in ihe full sense

of the word, including written documents thit were regzistersd in one
of the public registration offices, and official records needed no
proof (other than certification of registered documents) in order to
admit them in evidence. Instruments executed publiely, that is to
say, before a notary (tabellic), did not prove themselves, as awted
in e. 7 of this Hovel, unless rogistered in a registration office,
but they were nevertheless considered semi-public documents snd as
such ranked high. By co. 1 and 2 of thig Novel, as alsoc appears

in C. 4,21,20 agand C. 8,17,11,‘documents drawn up in the presence of
three witnesses were nearly ranked with publicly executed documonts
before a notary. That had been previously done in connection with
duebllls over fifty pounds. OC. 4,2,17. 4in execepticn to this rule,
however, rmust be noted in cc. 8 and 9 of this Kovel, where five,
instead of three, witnesses were required in certain ocases., I{ hgd
leng been the ocustom to sign documents in ths presence of witnesases
and have the witnesses subscribe the instrument. Suet. Nero, ¢.1l7;
Bethmann-lollweg, 2, 600; 3, 282,

In order t0 prove a docurent, the original was reguired 4c hbe
produced, and not merely a copy. D. 22,4,2. If a document was re-
ferred to in another document, the former was required to be produeced.
It was not saufficient to simply produce the document which menticnead
the one relied on. Nov. 119, c. 3, aprpzndel to C. 4,21. The contents
of the doocument were inserted in the reecrd of the procecdings.
Bethmann~-Hollweg 3, 283. The manner of prmoving a publicely executed
document is shown in c¢. 7 of this Bovel, either by the notary or other
perscens or witnesses, or comparisgson of hgndwriting. A privately exe-
cuted dooument, if executed in the presence of three witnesses, was
on the level with the former and was proved by witnesses, not less

than two, or by ocomparison of handwriting. If smuch privately executed
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dooument was not executed in the presence of three withesses, it was

not admitted in evidence a%t all, unless gdmitted to be genuine by the
adverse party. o¢. 4 of this Hwel; see also note to C. 4,21,21., At
timeethe question of forgery arose. That point is menticned in C,
4,21,2) and note.

c. 3. If anything happens as in Armenia, and comparison of hand-
writing X ads to one result, and testimony to another, then we think
that oral testimony given under cath is entitled to more eredit than
the writing by itself, dbut that mst be left to the prudence and con-
gcience of the judge and he should find according to the truth rather
than anythifig else. We think that the genuineness of documents should

be shown in this manner.

0. 4. If anyone msk e2 a deposit or loan or enters into any other
Qontract, and 1is content with the unsupported writing of the other
party, he himself will be responsible when he finds that he is alto-
gether dep andent on the honesty of the ot’her party. According to

our law then, a documant is not suftioienfly proven by the writing it-
self, but 1f its authenticity is supported by witnesses who were mx es-
ent at its execution, or, perchance, by that last refuge - we speak of
the (decisory) oath - then we do not decdare as invalid whatever has
been done. While we fear forgeries and imitations of handwritings,and
d0 not oredit unsupportsd documents, we do not require such far mlity
in order to deprive parties of their faith which they put in their

friends, btut to overcome fraud and dishonesty in as many.wnys as

possible.
c6. b. Even in public documents, though completed {certified) by
notariesfa) mat, before completbon, as has been said, be stated, in

writing, the presence of the witnesses,
{a) The doouments made by notaries are frequently called pub-

lic documents, though not sc in the real sense,
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G. 6. If any marks or signs are found written in documents, the
judges must inquire into them and attempt to read them - for we know
that many things are discovered thereby - and must not hastily permit

a comparison with other documents on grounds mentioned by us above.

Ge 7a If all the witnesses are dead or perchance absent, or the
authentiocity of a document sannot be easlly proven by the subseribing
witnesses for any other ¢suse, and the notary who certified the dosu-
ment - if it is a public onse -~ is dead, so that he cannct become a
withess to the document certified by himself, or if he is absent from
the city, and it beocomes absolutely necessary to resort to a comparison
of the writing of those who completed (certified) it, or of the sub-
soribing witnesses, then sich comparison may be made - for we do not
forbid it altogether. But the proceeding must be with care, and if

it is thought that faith should be put in such comparison, the person
prodneing the document rust take an cath that he is not conseious of
any fraud in producing the document, is not guilty of any deception

in connection wi th such comparison and that he makes use of a document
which has not been mutilated and that 1t furnishes safety in the matter
in every respect. l. If a document 1s publicly exseuted, the notary
shall appear and give his testimony; i1f he did not write it himself,
but someone of his assistants, the latter, too, shall appesr, if he

is living and is able to appear and is not prevented from doing so

by Bickness or other mishaps which befall men. If a teller who paid
out the money (mumerator), is referred to in the document, he, too,
shall appear, & that three, not only one, give testimony. If there
was no teller, and the notary wrote and eompleted thewhole document,
or the person who wrote it is absent or for any osuse cannot appesar,
the notary shall testify, under oath, to the genuineness of the dosc u-
ment completed by him, and no resort to ecomparison of documents slall
take place. The document shall then be entitled to oredit; for the

testimony of the person who sompleted the document, given orally and
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under oath, has no little effect. 2. But if the notary is dead
and the completion of the document (the certificate of the notary)
is proven by comparison with others, then if the person who wrote
the document and the teller are alive, they shall appear, ec that
the dooument may be proven both by comparison of the not ary's cer-
tificate as well as by those withesses. If neither of these are
present, then comparison of the notary's certificate shall be made,
but this alone shall not suffice, but the signatures also of those
who signed, perchance, as witneases or of the contracting parties
shall be examined, so that the authenticity of the documents may be
eatablished by the several ocomparisons of the notary's certifieate
and of the subseribing witnesses or of the contracting parties.

3. If nothing remains but a compariaon of the doocument, then the
provisions heretefore in force shall apply, namely the person pro-
dueing the document for comparison, shall take the usual ocath, so
that the truth may therefrom appear more clearly. Such person, ask-
ing this to be done, shall, further, swear that he resorts to com-
parison of doouments because he haz no other method of proof and
that he has neither done or devised anything to hide the truth.

The contrasting parties may, however, release themselves from these
provigions, if they will, and agree to produce the dosument and
make it of record, whereby they will secure themselves against fraud,
corruption, forgeries and all other evils to abolish which the pres-
ent law is made., Besides,the provisgions of law, already made by us
in reference to conrarison of duebills, shall remsin in force; and,
of course, the provisions alresady applicadble in courts in connection
with persons unable to write, shall remsin in effect, since in such

case a proper judicial examination will be made.



c. 8. If the contracting parties a0 not know how to wrije, nota-
ries, if theroc are notaries in the place, and witnesses mset be sum~
moned, particularly witnesses not unknown to the contracting parties,
80 that the former, the notaries, may write for the person who does

not know how to write or who writes very little, and so that the latter
the witnesses, may oertify that the transaction took place in their
presencs and that they know him, and thus such documents will e con-
gidered genmuine. It is clear that in such transesotion no less than
five wi tnesses should be present, including the person who writes the
whole for the sontracting party or that part which follows s few let-
tore written by the latter, 8c that no eare will be omitted. 1, And
this we say as to doouments ocomposed in writing. If anyone wants to
make any contraect not in writing, it muat be establis ed either dy wit-
nesses or by an (decisory) oath, the plaintiff producing Wi tnesses, the
defendant taking an oath or referring it back to plaintiff, ae the judge
may order, sc that in such case, too, nothing is omitted. 2. It is
proper that this, too, be added to this law, that if the contract in-
volves a pourd of go0ld ($216), this provision shall not apply, dut $he
case shall prooceed according to the provisions heretofore in force, s¢

that no great detriment may be sustained by men in small affairs,

c. 9. We want these provisions to apply in cities, but in the
country, where rural simplicity existe and no writers and few witnesses
are found, present laws gshall govern. This too, has already been en-
asted concerning wills to which we extend our especial favor. The
present law shall apply to all future doouments and contracts, for who

would make a8 law that would apply to past transastions?

Epilojue. This law has arisen out of the multitude of disputes in
litigation and brought to our attention, so that we may make an end
to the daily contentions among men by precise leglslation. So it be-
comes Your Sublimity, when you receive knowledge of this, to make it

known to our sibjeots here and in the provinces., We are also writing
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to the glorious prefects in the Orient in Libya and in the North—we mean Illyria, so

that our whole republic may have knowledge of this law, which relieves the needs of

our subjects.

Given June 4 (538).



