Hovel 74,

Conoerning children, and how they are to be ‘considered
legitimate or nmatural, and conoernins undowried marriages.

(De liberis quomodo legitimi ant naturales existimandi
gint. Tt de indotalis nuptiis,)

Emperor Justinian to Johannes, glorious prefect of the
Orient the seoond time, exconsul ordinary and patrician.

Preface, It was rigntly said by our fombears, and especially by
the wise Julianus(a that no law or senate decree is passed for
the Roman state, whigh, from the beginning, is sufficient (to
meet all conditions), but will nced amendments in many respects,
in order to meet the various changes brought about by nature,

And we have written many laws about the aoquisition of the rishts
of legitimacy on the part of natural children, but since there is
something laockinzg in the laws already enacted on acgount of the
changes daily wrought by nature, we supply the deficienoy by the
present law, For it has (alregdy) been ordained that if a man,
allied to a woman through mere affeotion.(b]has children by her,
and thereafter executes a marriage contract with her, and there-
after has more children by her, not even those who were born
before remain natural children, but they, too, are considered
legitimate, bscause they furnished the occasion for the children
born the.reafter, That law also was amended.(c)

(a) The Jurist Julianus in dDig. 1, 3, 10-12,

(b) The alliance here referred to is concubinage. C. 5, 27, 10,

(e) c. 5, 27, 11,

For as some persons thought that 1f the chnildren be¥n after the
execution of the marrisge contreact did not survive, they 4id not
ald those that were barn before (to make them legitimate), we
corrected this situation, end gave them the rights of legitimate
children, althouzh they children born subsequently did not survive,
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and further added = sgince there was doubt also on that point -

that though there should be no @hildren born afte. the exegution

of the marriage contract, those born before the exescution thereof
should, nevertheless, be considered legitimate, upon the father
doing t ds (i.e. executing the marriage contract). 1. And then
somethings else arose, For a father had children born to him out

of an alliance of that kind, and wanted to make them legitimate

by the method devised by us, namely, by the execution of a

marrisge gontract; but as the father had that intention in ming,

the woman 4ied, and the method of our comstitution failed, for there
was then no one with whom he could enter into a marrilage agreement,
and the children remained natural children against the desire of the
father, And anothcr matter arose in ecase of men not unknown to us.
Someone had natural children, loved them very much and wanted to
make them legitimate aoccording to aur law, dbut the woman was not
without stain and he did not consider her worthy of thse name of a
legitinate wife, in as much as she had 1ll-treated aerself for it
i5 sufficient to say that, This then is the second caée in which
the cniliren are prejudicéd - in the first because the mother dics,
in the second, begause the mother sins, 2., And we know of a third
case that happened, A father wanted to make his children legitimate
and carry out our provisions concerning a marriage contract, but
when the children learned of this, and after some property had
unexpecotedly been left to their mother by a relative, though she was
not a legitinmate wife, dishonestly and fraudulently kept their mothur
in ooncealment, so as not to -lve taeir father an opportunity, by
making them legitimate, to have the usufruct of their mother's
property, in case of her death, which the law Justly gives to the

(a) \
father, In order to prevent such machinations is the precise
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obJjeot of the law which we hereby enact,

(a) C. 6, 60 and 61,

6. 1. If anyone, therefore, who has no legitimate, but only

natural children, wants to make thah legitimate, but the moiher

id not living, or she is not free from staln or she disappears,

or she is prevented by some law from entering into a marriage

with him, we give him permission to give the ohildren the rights

of legitimaoy by a new method, now devised, provided that he has

no legitimatc ochildren, For a8 a method was devised by our prede=~
cessors whereby fresdmen were given the rights of free birth,
cleansing them by another act and then giving them the rigzsht of

the gold ring,(a) thereby rastoriﬁg them to nature which originally
made no disorimination between hond end free, but made the oft=pring
of all men free(B) we, too, have found a method in this mattier.
Hence a father, i1f he has no legitimate children, shall have the
rizht, in the cases heretofore mentionsed, or in other cases of

that kind - for nature makes, as stated, many innovations - to
restore his children to nature and to the original right of free
birth, if they are born of a free mother; and he may thereafter have
them as his legitimate childien and in his paternal power., For in
the begimning, when nature alone gave laws to men, and before the
appearance of written laws, there was no diiference bedtween a
naturai and a legltimate child, but the {irst children of the

first parents were legitimate as soon as they were born; and as
among the free nature made all free, but slavery was invented by
wars, so in this case, too, nature indeed, gave birth to legitimate
offspring, but lust impressad upon them the mark of natural children,
And as the conditions (of slaves and of natural children) are like,

80 a like remedy is properly provided - the one (was provided by our
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dredecessprs, and tiw other, (is provided) by us.

(v) See C, 6, 8; Rov, 78, Dig. 40, 11, 2.
Ce 24 The father shall, aocordingly, have permission to look

after the interests of his ohildren, though he leaves the mother

in her former ebndition - in case she has violated her chastity,

but we do not permit that to be done otherwise - or though he is
prevented from adopting the metiod of exesuting a marriage acontract
by force of oircumstances, that 1s to say, by reason of the faot

that she i3 not living, or is in hiding or somethingz else has
ha»spened to her, But the fathier met direct a supplication to the
emperor stating that he wants to restore his natural children to
their natural condition and their original right of free birth, aso
that they may be in his paternal power and not be in any way dliferent
from legitimate ohildren, If this is done, the children shall en joy
our beneficense, nor can they defraud their fathe:r, und, by hiding
their mother, repudiate the rights of legitimecy. By this method
alone do we renmedy the lapses and inventions of nature in connection
with those who have no legitimate children, and by this direct method
correct the impulses of nature., 1l. And in case a father who has
only natural children is prevented from doing (what is mentioned above)
by fortuitous circumstances, but states in his testament that for

one of the reasons above mentioned, iie wants nls children to Dde
legitimate and his heirs, he shall also have the risht to do that}
providcd that the children, after the death of the father must
supplicate the emperor, show this faoct (that for one of the reasons
mentioncd the father was 10t able to execute a marriage contract)

and produce the testament; and they shall (thereupon) be heirs in

the mmount for which they were appointed as sueh, receiving that
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right from the emperor, so that it will at the same time appear as a right granted by
the father and the emperor, or what is the same thing, by nature and by law. These
provisions are made without affecting the former lawful method (of legitimation),
but make them in addition thereto where the former methods cannot be applied.
But if there are legitimate children, and natural children are born thereafter or
previously, such natural children cannot obtain the rights of legitimacy except
pursuant to our constitutions which enable that to be done by the execution of a
marriage contract.

*See C.5.27.10. Nov. 12, c. 4.

c.3. Nor has it escaped us that the method of adoption was considered proper by
some of our imperial predecessors in order to make natural children legitimate. But
our father, of blessed memory, and the constitution enacted by him, rejected this
method.2 That constitution shall remain in force, since chastity is its earnest object,
and it is improper to reintroduce into the republic what has once been rightly
rejected.

(Note—cc. 4, 5 appended to C. 5.4.29.)

(a) See C. 5.27.7.
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C.4. We have also thought it best to make better provisions
in a matter that we have learsi@f by experience. Many suilts brought
before our majesty have led %8 to the necessity of enaoting the
present law, It was provided by former, and by our, laws that
marriages entered into without marriage contracts and through mere
intention should be valid and in force, By reason of that the re-
publie has been filled with fiotitious contracts, and witnesses
come forward who lie without impunity, that men and women living
with each other had called each other husband and wife, and in
this manner invent marriages that in faot were not contrasted. So
we have thought it necessary to define this situation according
to natural laws. For although we are lovers of chastity and give
laws of that charaocter to our subjects, still we know that there
is nothing 80 vehement as the furor of love, and it takes a stern
philosophy to repress 1t, and to frown upon and restrain the moving,
restless passion. From what words to those whom they lidve will
they, sontrolled by that furor; abstain; what blandishments to-
ward them will they not employ? The lawgivers before us were so
well acquainted with that state of mind that they prohibited gifts
during marriage, lest the spouses, controlled by too much love,
night gradualiy deprive themselves of their property. We have
thought it best to regulate these matters by a wise law, So we
4o not permit this to heppen with our great dignitaries, up to
the senators and men of illustrious rank, but in their case dowry
shall be given and a premuptial gift, and everything else that is
becoming to people of honorable station shall be done, Moreover,
if a man in honorable state-service, business or the higher pro-
Tession, want to contract a lawful marriage without erecuting 7
marriage doouments, he shall not haphazgrdly, without ocaution, \
loosely and without proof, he shall go to one of the chapels, com-
manicate the matter to the defender of that chursh; and he,



sunmoning three or four of the clergymen of that place, shall
execute a certificate, that in a certain tax year, in a certain
month, on a eertain day, in a certaln year of our reign, whem so
or 80 was consul, so and so had ocome to this chapel and had been
Joined in marriage. And if both or one of the contracting parties

want such certificate, they must make it, and together with the de-
fender of the holy church and together with the other three or as
many as wish «=- not less than three -- subsgoribe such certificate

which states what has been done.

1, If the contracting parties have not done this (asked for the
certificate), nevertheless the defender of the holy church shall
deposit a document bearing the subscription of those we have men-
tioned, among the archives of that holy church, that is to say,
in the sacred treasury thereof, 80 that protection may thereby be
given to people, and these parties shall not be considered to have
come to an agreement of marriage through matrimonial inclination
(intent) unless something of this kind is done and certified in

writing. But if these things are carried out, the marriage shall
be lawful and the of fspring legitimate.

Note.

Kovel. 74 o¢ 4, 5 and Fovel 117 ec 2,3,4, illustrate the fact that
marriage through matrimonial intention alone was sufficient, except
in gertain cases.

’Thesa provisions are made for a case where no document relating to

Yidowry or prenuptial gift is ekecuted, for we have enacted the pre-
isent law because we mistrust the testimonial of witnesses slong
(when not verified by writing). 3 But a person who lives & pleb-
ian life, who is owner of 1little property, and who is considered
a part of the dregs of the people, shall enjoy the license that is

granted the latter (who is excused in this respect). Nor do we
care about rustices or armed soldiers, called "booted" (common),

that is to say the lowly and obsoure, who are ignorant of affairs



of state, and who are intent onlyg upor agriculture and war, which
are worthy of zeal and justly praised; 80 that persons of low sta-
tion, oommon soldiers and farmers shall have permission to enter
into a sontract of marriage with women without writing, and their
children, who aid their parents in their loﬁly station, in their
military work, thelr agriculture and thelr rusticity, shall be
legitimate.,

Note.

This provision repealed except as to'persons of illustrious rank
by Novel 117 o.4, which is appended to this novel.

6.5, And since we have become aware through supplications,

and especially by complaints and reports of women, that men, in-
duced by affectlion toward them, took them to their homes, each
respectively swearing by touching the holy soriptures or in a
chapel that the woman should be his legitimate wife, and after liv~
ing with her; for a long time and perchance having children by her,
thereafter, upon becoming satiated with the desire for her, ejected
her from his house, with or without the children, we have deemed

it necessary to remedy this situation. And if the woman can show
in a legal manrer that the man took her to his home upon csondi-
tion that he might have a lawful wife and & mother of legltimage
children, he shall have no right to ejest her from his home con-
trary to the provisions of 1aw; but she shall be his lawful wife
and their ohildren shall be legitimate. And if the woman had no
dowry, she shall have the benefit of our constitution, that is to
say, she shall have a fourth of his property,(a) whether she is
ejected or loses her husband. Nor 4o we trouble to inquire whe-
ther the man sent her away with or without a bill of divoroce, for
it is not likely that a man who would deny the‘marriage would send
a8 bill of divorece. And if he ejJects her from his home without
cause, this very fact shall be a sufficient ground against the

man. and the woman mayv. upon this being done. send him a bill of
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divorce and receive the fourth of the property, provided she can
show that she 1s his wife, though she went to him without a dowry,
relying upon his oath. For what else can a woman do who has no
dowry than to give herself in place thereof?

1. And the offspring shall be legitmate even against the wishes of
the father., For a man who takes a wife and has children, in order
that the woman may be the mother of legitimate shildren, may not
thereafter put those born of such marriage on the plane of natural
ochildren, and if he subsequently remarries either after the death
or divoree of his wife, he cannot be permitted to want only the
shildren born from such subsequent marriage to be legitimate, any
more than those born previously. Those born earlier will be on
the same footing with those born later; the man will be father

of all alike, God being witness to the first marriage and the law
to the latter. These provisions are made for the pPoteotion of
those who enter into a marriage; and the children born frdm such
parents will be legitimate and enjJoy the benefits of the laws

made concerning legitimate children.

(a) See ¢ 5,17,11; Nov., 22 ¢ 18; Fov. 53 ¢ 6 appended to ¢ 6,18;
Rov. 117 o 5 appended to ¢ 5, 17, 11.
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c.6. Ifthese provisions are violated, the children, if not born from a prohibited
union, will be natural children, and they will have what has been provided by us for
natural children, both pursuant to a testament and on intestacy. For children born
of unions plainly hateful to, and therefore prohibited by, us,? shall not be considered
even natural children and shall not have the benefit of any liberality in order that
this may be punishment of their parents who may know that their children born of

sinful lust shall not have anything.
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Epilogus,

These provisions made for the roteotion of men and as
an alid to nature must be made lkmown by Your Sublimity by edicts
by w.lash tids iaw may vecome known to all, so that they may learn
in what manner they must conduct themselves in this matter, and that
they may understand our providential care and that we put their
benefit above everything else,

Given June 4, 38,

(a) See Sove 12 Ce 1 appended to o 5, 53 iiove 89 Oy LS.



