Rovel 97.
Ooneerning the equality of dowry and premuptial gift, and
other subjeots.

{De msequalitate dotis et ante muptios donationis, Habet
autem alia quoque capita.)

Written to Johmn, glorious praetorian prefeot the second time, ex-

consul-ordinary and patrician,

Preface.

Since we pee th.t magy questions have been raised in the
laws ooncarning the first causes of our origin, that is to say,
ooncerning marriages and the prosreation of children, and also
conc erning the end, such as last wishes and testaments, we recently
regolved to investigage and discover what was the purpose in the
gnocient law which requires that im dowry documents the propartion
mutually given t. the male and the female shall be equal, fixes an
equality forthe gontracting partiaa; does not, for irmstance, permit
one half to p,e/%ivm to the one and a third or fourth to the other,
but balancing one agsinst the other, requires the sontract for each
te be equal, that 1s to say, that the proportion fixed for each
gshall be a half or a third or a fourth or whatever proportion the
mrties agrese upon, But no sooner did it require that the measure
of the gift made to each should be equal, than it permitted the
gift of a thousand or two thousand gold pieces or any other anount
to one cof the parties, without requiring a gift ¢f the same amount,
but of less, to the other, as though equality was to he sought in
words and mere letters and not in the thing itself,
cl. Ve therefore sorrect this before all, s0 that what is given aml
stipulated by way of dowry ard premuptial gift shall be equal. The
man shall give thesame amount as the woman; the same gain shall be
stipulated., The amounts the:eof may Ye such as they wish, provided
they are equal. Tor the rmile of justice and equality would not
be preserved, if they cheated each other as merchants do, and (merely

seem to mske sgual stinvulations. whieh. in truth. hewve unecual effeat
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because the quantity of the gift what was made is not the same,
The law would be ridiculous if it should appear to be a riddle
that one potion is larger than another in a case where the man
gives two thousand gold pieces, and the woman six thousand gold
pieces as her dowry, the stipulation being that they shoulld res-
pectively receilve a fourth of the amount given, and that when the
oscasion for the gain arrives the one receives only give hundred
gold pleces as his fourth, but the other fifteen hundreld gold
pieces as her fourth. An absurd inequality necessarily results
from a fioctitious equality. Dowry doocuments heretofore made shall
remain as they were, for what is done should not be undone; bdut as
g0 the future, we direot all our subjeots that gifts and gains shall
be of equal measure, 80 that we may meintain Justice and equality
in all things, If one of the parties is richer than the other,

he or she may show his or her liberality toward the other in some
other manner, approved by 1mr; but a greater gain shall not be
glven to one of them by an inequality whioh appears to be equality,
This law, then, whioh is plain in its jJustice, shall be the law

on this subjeot,

Ce Re We have also looked into and considered something else that
takes place in conneotion with marriage gifts. We speak of the
increase t®reofs Since mention has been zia%r)le goncerning inoreases
by the ancient lawgivers as well as by us ,» but since we have
investigated many things, too numerous to mention, in connection
herewith, beyond what the ancients did, and desiring to supporess
all frauds that are invented and to mx eserve pure Justloe, we also
make a.n(g?ldment in this oonnection. We gave a prefereme to
dowries ¢ &iving them superior rights over oldsr mortgages,
since the parties contrasting with the husband rely upon his oredit
and not on that of a woman who, at the time of the contract was

not yet married, perhaps , to the husband, We gave permission,
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moreover -~ a right of anoient origin -~ {0 make inoreases,
giving this permiassion to the huaband and the wife, whether both
(***) In the first place, tharefors,
or one of them wanted to 40 80.
in or“er that no fraud may take place, we ordain that if any one
wants to inorsase a dowry or prenuptial gifé, it shall not be per-
missible for one of the partie s to do 80, while the other one does
not do it, but both must mzke the increase, and that shall not be
diseretionary, as formerly, but the requirement is absol%gg;T?nd
the amounts shall be equal, as our father's constitution also
provides., And in order that such inorease may nct be merely a
pretense, especially on the part ofthe wife, so that she, using
her preferensce right, may defraud the husband's oreditars, both
parties shall; if they have 1%, make such inerease in immovable
property, so that it may be clear and undoubted what the gift
consisted of in the beginning and what was added. If both parties
do not have immovable property, the woman shall make the increase
by giving immovable property, in order that the dowry and also the
increase will have a prefeirence right over older oreditors, sinoe
the inorease is not (in susch case) at all in doubt, And the hus-
band may make the inorease in movgglg §roperty, since no prejudice
results therefrom (to oreditors) « If the wife, having no
immovabtls property, makss the inorease by movabls property, she
shall have no prefereme right except as to the dowry first given
but not as to the inorease, whioh may, perhaps, be merely pre-
tended, TFor what was done in the beginning generally is free from
suspiceion, but what is thereafter added by trickery necessarily
leads to trouble for oreditors, and we do not want men to be in-
Jured in any manner by the mw eference right given by us &0 dowry.
But if the husband owes no debts and there is no suspicion of any
fraud to oreditors, the increase may be nade in monay and in any
manner desired by the spouses; bdut the increase must be made by
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both, and must be in the same amount so as to preserve equality.
For how can there be any suspicion of fraud, if the husband owes
no one; and the inorease may, therefore, be made withoutt trouble?
* 0.5,3;19-20; Inst. 2;7,5.
** ¢.8,17,12.
¥ Inst, 2,7;3.
*AEE 0a5,3,19.

AU The wife had mo preference right as to the premuptial gift.
See Nov, 61 appended to C.5,3,20.
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c. 3. And it is Pitting to settle also what has been in doudbt

in such cases, We imocw that certain hypothecations, though later in
date, have a preference, granted them under the laws, over those

that are earlier in date, ae in case where 2 man has bought, built or
ropaired a ship, or a house, lanl or stmething else (for ancther) with
his roney, In these g¢ases the later coreditor wilth whose noney prop-
orty is 8o bought or repaired, has & prior right over the moch ear-
lier creditors, Now it has beon asked that if a woman sets up her
preference right for the dowry originally given or for the increase,
in 8¢ far as a preferencse right is also given for it as Just stated,
and so wants to be preferred to earlier oreditors, and some other
ereditor comes along, who, though later in date, sete up that a

ship, house or land has been bought or repaired with his roney, and
that 1t is proper that he should have the aforesaid preference right
in the property bought or repsired with his money - whether the Jdowry
would have a preference right also over them, or whether it weculd
have a preference right over other creditors who could nct set up
such olaim, bu’ would be inferior in right to those by whose money
the property was asquired? After earefully considering the matter,
we have found that it would not be just, that the wife should be
suﬁjaot to sueh preference. For we perceived that it would be ab-
surd that a d;shonorabla woman should submit her body as an object

of zain and thereby sustain 1ife, but that well-raised women who

give themselves and their property te their husbands, should receive
nothing from thelr husbands who conduct themselves badly, but should
be damaged without leaving them any hope. So we ordain that, though
e man has bought a field or repaired a house or a farm with another's
money, a preference right shall not, by reason thereof, be smet up

a8 againat the wife, For we know the weakness of woman's nature
well, and now eaeily they may be defrauded, /e do not permit their
dowry to be in any way diminished, and 1t 1s sufficient if they



1086 the benefit of a premuptial gift, if any such preference right
exists therein (in favor of a creditor above mentioned); 1let the
damage that they will suffer thereby be sufficient, but we do not
want them to be endangered in relation to their dowry.

c. 4. Since represgentations have also been made to us, that per-
sung who have extended oredit in connestion with the accuisition of
pocitione in the public gervice, we ordain, that if anybn@ has in
fact loarned memey for a position in the public servise, or that a
gon (of another) may become one of the regular mumber of men in much
service(a), or for a similar reason of that kind, and that fact is
expressly stated in the instrument (evidencing the debt), md a pact
with reference theretc has besen entered into, then, if the occasion
arises, such person so extending oredit, and he only, shall be en-
titled to preference; but he is not to be believed as a mtiter of
course, not even if he brings witnesses, but only i1f the matter is
in writing, attested by witnesses, and if the loan was in fact made.
For if the tramsaction has been earried on in this manner, there is
no room for susplcion, and it 1s proper that those who made a con-
tract, should not be deprived of their property. But the wife smll
be preferred to all other persons, according to the right already
extended by us to wives.

(a) 1.0, one who had previously been 2 supernumerary, and,
therefore, teochnically already in the service, In taking the place
of one of the regulars in the service, he paid a stated price for

the position.



6.8+ Since we have already enacted a law, that a father who
chould give a dowry for a daughter in his power or emansipation -~
but who saused 1t to be agreed that it should be restored to him
(dpon the ddssolution of the marriage) the question has been asked,
whether 1%t is preper in a osse where the sen in law has disd and
the dowry whioh the father gave has been restored to him, that he
ghould diminish zush dowry where the daughter marries a second times,
or whother he can net do¢ s¢, considering that he had already onoce
separated that amount irom his other property; bdut that he must
give his dsughter marrylng the second time the same amount, as
though she Lad nct becems @& widow. For it has now been reparded
to us that a father gave thirty pounds of goild; that the daughter
became a widow anl nsrried agsin, and that the futher terewpon
no longer gave the tuirty pounds but ofly fifveen, Ilnasmmoh as
the woman haé rsceived halZl of the premuptial gift (of her rirst
husbard ) congisting or fifteen pounds, and the father (while
glving thirty pounds in all), did not give the whole thirty from
hi= own property, but oaly fiftveen pounds in addition to the fif-
teon pounds whioh the woman hal receled (irom her first husband).
We do not congider this to Ve Just, but as though the father
scught to inflioet damage on his daughter, and she should have her
share of the premuptial girft (from her former husband) as spe-
oeially hers and, further, the remaining fitteen pounds due her
out of the fathar's property. i'or what would he have done, if it
had not happensd that shs hal remarried but that his (first) son
In law had remained in 1life? Or how was he able to diminish the
dowry already given by him, or olaim the gain that she made (from
the first mrrisge) and give that as dowry to the sesond husband?
Thia gain should rathor be her proparty, not bslonging to her
dowry (paraphernia), sinee she might, perbaps, marry a richer

man becauss she would nov alons be uistress of 30 pounds, 15
derived from the premuptial gift and 15 from her father, but mis-
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tross of 456 pounds, part of 1t being her spe oial, non-datal,
proparisy (paraphernia) whisch iute bestowed upon her, and the

part given her by her father remaining undiminished, We nske
these provisions far a case wiere the father's property has re-
mained in the same situation in whioch it was befores For if fate
has sooldental ly diminished his propm rty, 8o that he would not e
ablie to give the sume amourt of dowry that he gave before even if
he wished to do so, und it is olearly shown that the fathor's
property was Giminished by ascident, he shall not be oompellied if
he gives his daughter in marringe a second time, to give any more
a8 dowry than his property permits. She shall however retein the
gain from the prenuptid gift as her own, and shall have o5 dawyy
at wxr second umrriage such amount as the property of the futher
permite 0 Ve given. For it is clear that he would at all events
have to restore at his death the pr enmuptial gift of which we only
give him the usulruct and ol the fee of whieh she becams the ab-
Bolute o-.mar.(s’

{a) 0. 6,60, headnote, as to the richts of = father with paternmal
power in the projparty of his children,



Gs 6o We have also thought it very necessary to answer a ques--
tion asked in many and infinite number of cases., A father, or per-
chanse a mother, gave a dowry to a daughter; the latter gave it to
her husband, and the usband thereafter died penniless; then the
father or mother died and (the heirs) asked the married daushter to
bring the dowry into hotohpot or receive that much less (from the
inheritance), Now if the husband was rich the matter would easily
be settled; but if she has nothing except a right of action against
her husband which is of no value, and it is set up against her that
she already received her portion (of the inheritance) as dowry and
that what she brings intoc hotchpot is a right of action of no value,
the sitatuion is eonsidered by us worthy of the enaectment of a law.
Now we know that harsh decisions have been given in many cases in
which a woman was ccmpelled to bring dowry into hotchpot or have it
computed against her when in fact she had no benefit therefrom at
all, We bring relief in the matter through other lawa. We have
given women the right even during the marriage, if the husband
manages ths property badly, to receive it back and manage it her-
gelf in a proper manner, as stated in our constitution.(a) If then
the woman is her own mistress (not in her father's power) and cf
age, and she does not, as soon as her husband commences to manage
her property badly, take it back snd help herself, charge (the loss)
up to her own fault; for (if she had done so) she would have had
her property intact in connection with ecollation, and would have

had that in the computation ﬁhereof.(b)

But if she is under pater-
nal power and is unable to do this without her father's consent,

and she goes to her father and tells hin and asks him to consent

and to retake the property during the marrisge and to preserve it
for more favorable times, and the father does this, then, too, since
the property is preserved for her, she will retain her rigzht intaect,
8ince we even give her the right to claim the premptial gift during

(o)

marrigge 80 a8 to keep herself from future danger. If she has
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agked her father to do this, but he neither brought acfion nor con-
gsented for his daughter to do &0, she shall nct be prejudiced, bus
eimply bring the naked right of action against the poverty-stricken
hugband into hotchpot, and be in the same situation with her
brothers and =i sters, without being damaged by reason of what she
brought into hotehpot, but she shall “take her proper proportion of
her father's property. The right of action shall be brought into
hotohpot, but asuit shall be brought by all, zll reaping the benefit
of a possible future result. This applies to cases where dowry has
been given by the father and the bringing of it into hotchpot may
be hoped for. If the dowry is larger(d) and collation depends upon
this hope (thst the property may be brought into hetchpot), and the
father neglects either to bring an action or to perrwrit it to be
brought - in case that the dowry ies imperilled - then the daughter
herself shall ac¢t and shall not be able to use the pretext that she
was unable to act, but she shall help herself and obviate the danger
of the future poverty of her husband. 4And we know that Ulpian 3181(63
a man of great wisdom, investigated these matters, and thought that
agssistance should be given to the wife whdn the husband became
poverty stricken, and that she should bring property into hectohpot
in so far (only) as the husband was able to give. 2. Since amid
the multitude of laws, before they were codified and put in proper
order, there were many things that were not known tc be necessary,
and judges rendered decidions to the comtrary (hereto), we have,
acoordingly, deemed 1t nec;ssary{ in order that no deception may
take place - particularly since a constitution‘f) of ours exists
which extends assistance to the wife even during marrisge - %o pur-
sue a better and more direct path amd to enact the present law, 1In
order to avoid mentioning each of the persons to whieh it applies,
we direct generally that this constitution shall apply whenever

the rule of bringing into hotchpot applies, whether that is in con-

nection with the inheritance of a father, grandfather, mo ther,
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grandmother, or person of remoter degree of relationship.

1logue. Your Sublimity will eause this our will, declared by
this imperial law, to be made known to sll by your own orders in
the usual manner, and you will take care always to observe it.
Given November 17, 539,

(a) ©. 5,12,29. Robes.

(b) That ie substantially the meaning of "atque collationem
tanto minore in summa factura™ - literally - "and would have af-
fected the collation by a sum that much less.”™ She did not need to
put the actual property into a common fund, except for purposes of
computation, and she simply then received from the common fund
that much less., C., 6,20,5. If she comserved her property, and
had that to put in for computation, she did not have to make it up
otherwise. Thie 18 evidently the meaning.

(e¢) C. 5,12,29. The father ordinarily was required to give
his consent to such action by the daughter. Cujacius, 9, 991,

() Larger than 100 pounds - according ¢o Cujacius, 9,991.

(e) D, 37,8,1,6.

(2) ¢. 5,12,39.



