Novel 98. (539 A.D.)

A constitution that a husband shall not acquire the dowry nor the wife the
prenuptial gift as a gain, but that thought they do not remarry the ownership thereof
shall be preserved for the children.

Written to Johannes, glorious prefect the second time, exconsul (ordinary) and
patrician.

Preface. That which remains the same is in no need of manifold laws, since the
simple, exempt from every change, forever preserves its condition, and is governed
by eternal and divine laws which are in no need of amendment. But things, among
us, in unrest and confusion, need wisdom as a governess, which is furnished in (the
different) cases through the laws. And since, many suits, which we do shirk to
decide, are brought before us, we indeed, remedy individual matters, but as we
learn of the different points called in question by us or by our judges we define by a
general law what should be done in each case. Now, perhaps above all, it appeared
to the ancient lawgivers that there was a distinction to be drawn (in the matter
hereinafter mentioned), but we have thought it best, by a wise law, to lead the
matter back to simplicity, this law to take effect from now on without disturbing
what has been done in the past. The laws heretofore enacted on this subject did not
(at first) displease us, but later thought thereon have appeared to us to be better.
Gains from a marriage would (under past laws) be retained by the beneficiaries and
would become part of their property, if they did not remarry, but were required to
be preserved for children of the first marriage, if they should marry a second time.
It has seemed best to eliminate this two-fold situation by a simple and better law.
For if a woman who remarries, or a man who thinks of a second marriage, must
preserve what he gets by reason of death or divorce for the children, although there
may be children from the second marriage, how is it right that those who are

solicitous only about their legitimate children, should not preserve for them
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what comes from their dessased parents, but give it to otners? And
what would be more costly to children not ungrateful to their parents?

Note,
3y the werd gain - lusrum - the dowry and prenuptial gift is neant,

6, 1. Ve therefore ordain that if a wife dies and the dowry falls
to the nusband, it shall be preserved for the children, whether he
contracts a second marriage or not; so, on the other hand, if a husband
dles and his widow receives the prenuptial gift, it tco, shall be
preserved for the childr.n., The usufruct of t ¢ ma:rriage gift shall
be enjored by them (the survivors, resjectively), tinc ownership shall
be preserved for their children,the enactments made for sarents who
remaryy remaininz in force. This shall be true as to all narriages
which from this day may be dissolved in any manner in the future and
also as to marriages which have already been dissolved either by
death or in some other manner, but (in comneotion with which the
property) is still in suspense by reason of one of tihe spouses still
gurviving. If both spouses have already died, this shall not apply,
but we}leave the matter as proviced by t .e former laws, it is
certain that if the property has once fallen t0 the children and the
law has .ade them owners thereof, they have thw rights appertaining
to swocession and other ac:essions(a) a8 provided in tie case of
children of the first marriage, who hawe been granted anytihing under
the laws by reason of the second marriage of t.elr parents,

(a) Probably tihe lien granted under tie law., Cempare

e5,9,6 and 8 and iove.e 22 ¢. 24. liove 91 pref.
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8s 2+ %o have 2130 bellesved it necessary to make the following
matter, whigh has come to our notice through a lawsuit, the sub-
Ject of legislation, For after the husband and wife separated,
both parents neglected the children from this marriage, and the
latter went around bdbegglng; we have therefore belisved it neces-
sary to enact a perhaps severer law, but one inteuded for a good
purpose, so that (parents), in fear of puhishment, will cease
either to dissolve their marriage for unjust gain or to neglect
their own children. 1. If a marciage is dissolved by divorce
or in some other manner, and there are no children, the former
law will remain in foreej; but it that is dome wren there are
children, and the parties, witoout blusninz because of the
Jﬁildran, separate by conmsent, or even witiiout consent, the
masband doinz something for which he Justly loses tue prenuptial
gift or the wife doing something for waich she Justly loses
the dowry, the husband snall not nave the dowry ana the wife
nl;uall not have the prenuptial giit, but they shall immediately
yi?gg the dowry and prenuptial it respectiveliy, the ownerslip

/

/ /_,/"'thoreof shall vest in the chiidren, and tne usufrugt thersol

f
R
i

,plone shalli be enjoyed by the spouses separated by divorcej pro=
%WIded tiet the spouse who receives such usufruct snall nourlsh
.ﬁha cnildren burn o such marriage and shall gzive tuem e¢verytaing

‘jglaa (that may be negessary), as the amunt or tue property re-

/ ¢eived may make proper, e also knmow that it s happenesd that
& marriize was dissolved wltihout objection (bona gratia) and t.at
iﬁa prenuptial zift appeared to have beecn returned to the wan who
éave it and the dowry to the woman who gave it, but w8 a matter of
fact a not lnsignificant swa was given to one of tue jarties as if
for damages or for some other reasonj 8o thai such sum would not

appear as a main from the marriage and, thnerefors, not necessary
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to be preserved for the children according to the laws on that
subject, but that the sum which the party exacting it wwuld re-
ceive would appear to be a gain from gsome outside sourcey In order
to meet the damaze arising from such source, we ordain that if
anythinz of that Xkind haprens and one of the parties regeives a
gain, that too shall bs preserved for the children, the ownership
thereof shall immediately pass to them, and the usufrust alons
shall be enj)oyed by the varty tha$ receives it, In this way they
will abstain from all wrong and from every irrational desire; they
will inflict no damage on their children eith r involuntarily or
volunatarily, dut they will assume a better attigude, in the first
place toward chasity, next in regard to conjugal affesction whioh
those who ar: once united to each other ouzht to have - a fesling,
happy in chastity, in conformity with goéd manners, replete with
paternal and maternal affection. 3o that what the parents do not
preserve for tieir ghildren of their own free will, will be preserved
for such children who are wronged by their parents, by the emperor
who is, after God the common father of all., And insuch case, too,
the laws formerly enacted conosrning gains (from marriags) and oon-
cerning successions shall be in force; for we make no innovation

therein, except as expressly stated in this law,

Epilogue.

Your Sublimity will take care to carry tnls our will,
declared by this imperial law, into force and effeot,
Given Deo. 16, (539).



