APPENDIX B.

Pledges, Mortgeges and Liens as Shown in the Code.

A pledge or mortgage was but accessorial,
Just as in our law, contrary to the general rule pre-
valling among the Groeks.(aas) That fact ieg expressed
in various ways: ®The law is undoubted,™ we are told,
"thet ereditors have the option to sue the debtor in
a personal action, or the persons who possess the pro-
perty in a resal action."(zav) Or they might pursue
both courses at onoe.(gea) Again, we are told that "If
& creditor first resorts to his pledges, a personal
action is not thereby extinguished, but remsains in
foree as to the balance due after the amount which is
eble to be realized from the sale is applied on the

(289)

debt, ™ The fact that the debtor was willing to

give up the property pledged or mortgaged did not

(290) Nor d4id the faet that the creditor

had obtained a Judgment.(zgl) And if the property was

release him,
destroyed without the fault of the creditor, the

(286) Weiss, Pfendrechtliche Unters, 11, 19.
(e87) C.8,13,14 and 24.

(288) C.4,10,14.

(289) C.4,10,10; also C.8,27,3 and 9.

(200) c¢.8,13,1.

(291) C.8,13,8.
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(292)

personal 1liability remained. Even though =a

peraonal ection was barred, the right to pursus the

(293) This is contrary to

property still remalned.
the general rule in our country, except in states

whers it i3 hsld that a power of ssle given by & mort-

gage 1s not extinguished simply because & personal

action does not lie. Rules similar to the foregoing
applied when a creditor took a mortgage end pledge,

as well as a surety. That was contrary to Hellenie

custom, under which a creditor was first required to

exhaust his pledge or mortgage before suing the surety.(294)
We find it stated that in such case the creditor could
omit resort tc his lien and sue the surety, He might,
however, be required to assign to the latter the

(295)

gsecurity which he head., Cf course, the surety

might be taken only for lundemnity =-- that is to say,
to stend zood only for the smount which could not be
made out of the property of the principal, and such

(296)

agresment was binding. So, on the other hand,

even though the creditor might have a judgment agalnst

(298) C.4,6 and 9; C.85,13,25.

(293) C.8,30,2.

(294) Weiss, supra, 19-21, 45,

2295% C.8,40, 2 The rule was chenged by Novel 4, cc.l and
296) C.8,40,17
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the surety, he could still resort to the security whiech
he had, in order to receive back his loan.(agv)
The Romans knew the distinction, of course,
between a pledge, in which case the ¢reditor obtains
possession of the property, and a mortgage, when, ord-
inerily at least, the mortgesgor retairs possession un-
til at least defeult. The texts, however, treat
hypothecation or mortgage as & specles of pledgs,
and I, too, shall use the terms indiscriminately, with-
out polnting out distinction which might exist in a
specifioc case, We learn that the Romansg gave special
mortgages, in whieh case some specifiec property weas
mortgaged, and general mortgages in vhioh case the
ereditor obtained a lien on all of the mortgagor's

(298) The seme creditor might have a special

property.
as well as a general nortgage.(aqg) If that was so,

end the debtor gave a subsequent lien, the prior mort-
gagee might be compelled to marshell assets, and in
doing so would be campelled to first sell the specially

mortgaged property before resorting to any othor.(soo)

(e97) cC.8,
(298) c,.8,13,2; C.8,18,4; C.8,17,6,
(299) C€.8,13,2.

(s00) c.,8,
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We are not informed by the Code as to the specifie
form of words by which a special mortgage or pledgs
was created. But a creditor secured a general mort-
gage by very simple words., If a debtor promised to
pay or perform on the *faith and peril of hies pro-
perty,"” or egreed that im cese of default the cred-
itor might secure satisfection by seizure of the
debtor's property, that was sufficient, and it would
include all future acquired property as well.(sol)
A mortgage (or pledge) wes given pursuant to agreement
of the plrtles.(aoz) Hence under Justinian's law
(probably of late development), when e man pledged his
title deeds, it was treated a&s a mortgage on the land
embraced thorein.‘sos, This provision of the Code,
sipngular as it is, does not stand alone. A better
known text relates to girt-.(5°4) It provides that if
e man makes a gift of documents evidencing the pur-
chase of slaves, such gift should dbe considered as a
gift of the slaves, Of similar import is the provis-

jon that when a ereditor's debt and pledge was

(301) cC.8,18,9.
(308) ©.8,17,7.
(303) cC.8,16,2.
(304) C.8,33,1.
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evidenced in writing, the return of the writing to the

debtor released the debt as well as the lien.(305)

There are not many specific provisions as to

what property e man might mortgage. DBut there are somse,
(308) (307) gna

prizes whieh the debtor hoped to win in the ruture,(aoa)

Children, or free men, consecrated ground,

could not be included in a mortgage. We may, however,
from general provisions, infer that almcst all other

kinds of property might be mortgaged. A pledge of land

(309)

included the produce, a pledge of a female slave

(310) If a man morte

inecluded her subsequent offspring.
gaged a piece of land, without owning 1t, but he subse-
quently became the owner thsreof, the mortgage took

(311)

effect. And what would appear to us a peculiarity

is that some imperiel positions -~ positions in what
we may call civil servige == gould be pladgod.(512) The
provision, however, does not seem so peculiar, when we
bear in mind that many civileserviece positions during

the middle ages were salable,

(305) C.8,25,7.

(308) C.8,16,8; C.4,10,12.
(s07) cC.8,18,3. .
(so8) c,8,16,5,

(309) C.8,14,3.

(310) C.8,24,1.

(311 008’15,5-

(512) C€.8,13,27.
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A man could give two or more mortgages or

(313) Be was not forbldden to do so. And he who

wag prior in time was prior in right.(SI‘) That applied

(315) pus

pledges,

t0 voluntary as well as involuntary liens.

difficulties would naturaelly arise in that connection,
for it was possible to ante-date the lien, The Romans
hed no general system of registration as we know it
today, and as was common in early Greece and in Egypt
till into the fourth eentury,(SIB)although they ap=
parently had books in which the names of the owners of
land were inscribed and which seem to have been sub-
stantielly the equivalent of our assessment roll-.(317)
8o, too, documentation of gifts of certain emounts was
prescribed, occmmencing with Constantine the Great.(ale)
It is disputed whether all documents of every kind might

(319)

be placed upon the public records or mot,. In any

event, there wgs no requirement that pledges or mort-
gages should or could be registered or recorded., This
would seer to indiecate either that the Romans either

intentionally diasregarded all requirements in connection

(313) Ce8,17,8,

(314) ©.8,17,2,3,8.

(315) C.8,17,4.

(%18) See Hofmann Beitr, 98

(317) See C.4,47,3; C.8,53,7.

(318) See laws C,8,53,

(319) See Steinacher, PrivaturKunde, 63-83.
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with creait, (320)

or that credit given pursuant to
mortgages and pledgem was not nearly so customary es
it is with us, Still,more than 20 titles of the Code
deal with the subject, and difficulties must have
erisen, Ante-dating a document was easy. The diffi-
culties were recognized by the emperors at least as
early as the first half of the third century. They
required a pledgor or mortgegor to disclose to & cred-

3
itor whether or not he had given a previous lien.( 21)

They ealled it stellionate -- ewindling =-=- not to do
80, The emperor Alexander wrote in 231:(522) "You
ecknowledge it to be dishonest and criminal to have
pledged the same things to several persons, conceel-
ing the fact, in connection with the later obligation,
that these things were pledged to others,” A4nd the
emperor Philip wrote in 3441(323) "To take advantage
of the ignorance of & creditor by pledging or mort-
gaging property to him which had already been pledged

to others, is not done without peril. Tor such frsuds

demand a summary presecution, and it has often bsen

(320) Rabel, Grundzuge, 431.
(se1) c¢.8,15,8. °

(328) C.9,34,1.

(323) 009’3‘,‘0
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stated in rescripts that stellionate is to be most
severely punished.® In 472, the emperor Leo provided(384)
thet while simple documents not having the required number
of witnesses or no witnesses at all would be recognized,
yet in case of dispute a pledge or mortgage publicly
executed =« evidently meaning before a notery -=- would,
in case of dispute as to priority be given the prefer-
ence. A document esttested by three witnesses was placed
on the same rooting.(sas) Furthermore, I have already
mentioned the delivery of title deeds. Thet may have
been usually and customarily required,(sza) thus furn-
ishing to the creditor some measure of security.

The most valuable part of e mortgage or
pledge is, of eourse, the power to sell it, in order to
be able to get back the money loaned. Now it was fund-
emental in Romen law, that only the person who had a
first mortgage or pledge could sell. A second or subse-
quent mortgagee or pledgee could not do so without first
paying the prier lien holder.(327) He had no) right to

sell the property subjeot to the prior lien. Of course,

(324) c.8,17,11.

(325) Dernburg, Pfandrecht, 418 ff,
(326) Rebel, supra, 438.

(327 c.8,17,8; C.8,19,1,2; C.8,17,10.
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if he eactually sold it, and the prior lien-holder
steod by without offering objection, an estoppel

(328) , secoma lien-holder,

arose against the latter.
however, had the absolute right to pay off the one
having a lien ahead of him, The latter could not re-
fuse to ascept his monsy, if the offer to him of the

(329) By so paying the

emount due him was kept good.
first mortgagee or pledgee he stepped into the latter's
shoes, and he could then proceed to 8011.(330) There

was a time when a contrect could be mede that the pro-
perty should become that of the creditor in case of
default of payment. That was under the lex commissorias
-= an agreement or eondition similar to striet fore-
closure under the common law. The agreement to that
effect was required to be clearly expressed. If the
debtor merely agreed to "yleld up" the property to the
creditor, in case of default, that did not (unless the
rescript i{s interpolated) ereste e contraet of that
character, and the creditor was still compelled to sell,.

(331)

in order to obtein his money. Congtantine the Great

(328) C.8,25,6; See C.8,15,2,
(329) c.8,185,22; C.8,17,1.5.
(s30) c.8,17,8; C.8,13,22; C.8,17,1; C.8,18,35. As
to lien for sum paid, see Schultz, 27 Z.S.8. 107.
(331) C.8,34,1.
&
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abolished the right to make a eontract for striect fore-

closure,

(382) The language of the law is itself in-

structive, as showing what the emperor thought, so I

quote:

"Since among other dangerous contracts,
agreements for strict foreclosure of pledges
have become inerecsingly harsh, we direoct
that such agreements shall be void and that
the future shall not even have any recollect-
ion of them., If a man, accordingly, is bur-
dened by & contract of that kind, he may
breathe more freely after the enactment of
this law, which invelidates those of the
present along with those of the past, and pro-
hibits them in the future.”

In order that a sale under a mortgage might be

made, the debt had to bde due.(ssa) If there was a dispute

as t0 the smount due, it was required to be settled by

en arbitrator eppointed by the governor.(334) If only

part of the loan was unpaid, that did not prevent the

ereditor from selling the proporty.(sss) And a debtor's

protest was of no avail.(saa) If the creditor had a

special mortgage as well as a general mortgage, he was

required to resort to the property covered by the

spociﬁl mortgage first, having the right, however, to

c.8,34,2.
C.8,27,7.
C.8,27,5.
608’27,60
C.a,m ,8.



¢
resort to the property also covered by the general

(337) T

mortgage for any deficiency. t was not necessary

to foreclose the mortgege in oourt.(sse) But, according
to a rescript of 225 A.D., public notice of the in-
tended sale was required to be given, and the debtor
was required to be notiried.(ssg) It would seem that
the mortgagee could not buy in the property himself,
for he was by a law of Diocletian(34o)forbidden to buy

through a supposititous person. And whatever the cred-
itor 414, was required to be done in good faith.(34l)
Thus if a creditor whose debt amounted to 30, sold a

slave worth more, for 20, out of favoritism toward the

buyer, the sale was held to be voidable.(34a)

Justinien, in his law of 530, already hereto-

a,(843)

fore mentione states that he knows of no mortgaged

property heving been offered for sale publicly. Dernburg(344)

does not believe that this had reference toc the public
notice heretofore mentioned, I shall not here attempt
to solve the difficulty. In any event the emperor pro-

vided that a contract with reference to the sale should

(337) C.8,27,9.

(338) C.8,27,4 and 10 - inferred.
(339) C.8,27,4.

(340) c.8,27,10,

(341) c.8,27,9.

(342) cC.8,29,83.

(343) C.8,35,3.

(844) Pfendrecht 2, 141-142.
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govern, but thet in the absence of s contrset, the
ereditor might obtain title to the property in about
four year's time, reserving to the debtor a right in
the property tc the extent that the value thsreof ex-
ceeded the amount of the debt.

If the property was ectually cold to a thind
person, such sale itself, just as in the case of any
other sale, did not of itself confer title upon the
purchaser, To obtain such title another act was nec-
eszary, namely, delivery of the property to the pur-

(345) We nowhere find that possession of the

chaser,
property by the ereditor was necessary in order to sell,
but he could essign his rights to the purchaser, so

that, if the ereditor did not already have possession,
the purchaser could bring the proper real action to
re;ovor the property. Neither the creditor, nor the
purehaser of the property, could forcibly take possession
away from the ponsessor.(346) The use of force in gain-

ing possession was striotly rorbidden.(s‘v)

(345) C.8,27,20.
(348) C.8,1%,3 and 13,
(347) See C.8,4,6 and 7.
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In addition to the liens created by contract
of the parties, there were & great many liens which
were created by lew., I shall not mention any except
those referred to in the Code, and these only in pass-
ing. A landlord of rural property had a lien on tho

(348)

erops, a landlord of urban property on all the

property which the tenent put onto it to be kept there.(sfg)
If a guardien or curator bought property with the money

of his ward, the letter had & lien on the property so
bougnt.(35°’

on the property left to htn.(SSI) And then there were

A legatee of specific property had a lien .

liens which covered all of the property of a person
lieble, including property present emnd future. They
were as follows: One in fevor of the imperial treasury,

not only for texes but also for liability on any contract

which a person had entersd into with the treasury;(ssg)

one in favor of a husband on the property of the person

(353)

who promised to give a dowry for his wife; ons in

favor of a wife and her heirs and her father for the
return of the dowry which she brought to the marriage
and of the prenuptiel gift given by the husband to off-
set the dawry;(35‘) ons in favor of children on the
(348) €.8,14,5.7

(349) C.4,65,5.

(350) C.7,8,6.

(351) C.6,43,1.

(352) Co4,46,1; C,.7,73,1-3; C.8,14,1-2; C.12,64, 3.

(853) C.5,13,1b.
(354) Co5,3,19; C.5,12,30; C¢5,13,1; C.5,14,11,
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property of their father or mother to secure the
payment to them of property coming to them on the

(355)

mother's sideg one in favor of minors and insane

persons on the preperty of their guardians end curator-.(sse)
The 1list, in fact, is s0 formidable that in many in-

stances the credit of the person egalnst whose property

the lien or liens existed must have been elmost wholly
destroyed, And lastly, I should mention that in certain
instences a man had a lien by reason of the right of re-
tention of certain property in his pcssession, and whieh,
accordingly, was similar to the laws relating to ocecupy-

ing claiments under cur own la's.(557) Thet right weas

discussed by the writer in the case of Brewer v, Folsom

Bres., 43 Wyoming 441,

355) 0.5,9,8; C.6,61,68,4.
35.) 005.3;.80 305,35,8; 015,70,7 ’60
(357) ©€.35,88,11,1.16; C.4,38,4; C.8,15,1; C.8,26,1.
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