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Obama to Trump 
Donald Trump’s 2016 election to the presidency 
resulted in a shift away from Obama-era policies, 
with a new emphasis on the domestic production 
of fossil fuels and the deregulation of the energy 
industry. By Executive Order 13783, signed on March 
28, 2017, President Trump announced cancellation 
of Obama’s Climate Action Plan and announced 
an express national intent to “avoi[d] regulatory 
burdens that unnecessarily encumber energy 
production,” instructing all agencies to “immediately 
review existing regulations that potentially burden 
the development or use of domestically produced 
energy resources and appropriately suspend, 
revise, or rescind those that unduly burden the 
development of domestic energy resources beyond 
the degree necessary to protect the public interest 
or otherwise comply with the law. promoted 
domestic fossil-based energy production.”64  Similar 
to how other presidents have wielded executive 
orders, President Trump appears to have leveraged 
Executive Order 13783 partly for symbolic purposes, 
announcing a vision for energy growth without 
instructing specifi c action. For instance, the 
executive order stated, “It is in the national interest 
to promote clean and safe development of our 
Nation’s vast energy resources, while at the same 
time avoiding regulatory burdens that unnecessarily 
encumber energy production, constrain economic 
growth, and prevent job creation.  Moreover, the 
prudent development of these natural resources 
is essential to ensuring the nation’s geopolitical 
security.”65

Other notable orders issued by President Trump 
include Executive Order 13766, which aimed to 
expedite environmental reviews and approvals 
for high priority infrastructure projects66 including 
pipelines and other fossil fuel-related projects 
(discussed in further depth infra).  The purpose was 
to “streamline and expedite, in a manner consistent 
with law, environmental reviews and approvals for 
all infrastructure projects, especially projects that 
are a high priority for the Nation, such as improving 
the U.S. electric grid and telecommunications 
systems and repairing and upgrading critical port 
facilities, airports, pipelines, bridges, and highways.67

64  Executive Order No. 13783, 82 Fed. Reg. 
16093 (Mar. 31, 2017).

65  Id.
66  Executive Order No. 13766, 82 Fed. Reg. 

8657 (Jan. 24, 2017).
67  Id.
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Trump to Biden 
Since taking offi ce in 2021, President Biden has used 
numerous executive orders to reverse energy and 
environmental policies of the Trump Administration. 
Various energy-related executive orders have 
focused on addressing climate change and the 
expansion of low-carbon energy technologies. 
Executive Order 14008, “Tackling the Climate Crisis 
at Home and Abroad”, issued in January 2021, was 
an early cornerstone of these efforts. It halted new 
oil and gas leasing on federal onshore lands and 
offshore waters and announced the national intent 
to rejoin the Paris Agreement. Further, it instructed 
agencies to take specifi c actions designed to 
“elevate the issue of climate change,” and created 
the Justice40 Initiative under which “40 percent of 
the overall benefi ts [of certain federal investments 
must] fl ow to disadvantaged communities.”68  
Beyond announcing specifi c mandates such as 
Justice40, Executive Order 14008 illustrates well 
the potential for executive orders to be used as 
vehicles to signal the priorities of an administration. 
To this end, the order forecasts goals of the new 
administration at-large, with broad, ambiguous 
statements such as, “We must strengthen our 
clean air and water protections.  We must hold 
polluters accountable for their actions.  We must 
deliver environmental justice in communities all 
across America,” which seems intended to speak 
more to the values, priorities, and credo of the 
new administration than to specifi cally instruct 
agencies.  Executive Order 14008 set the stage for a 
now-robust suite of progeny orders on energy and 
environmental justice in particular, including but 
not limited to, Executive Order 14096, “Executive 
Order on Revitalizing Our Nation’s Commitment 
to Environmental Justice for All”, which largely 
restated the Biden Administration’s commitment to 
environmental justice in energy development, while 
announcing new specifi c metrics for implementing 
the longstanding Clinton-era Executive Order 12898. 
Other orders issued by the Biden Administration 
have supported growth of the low-carbon energy 
economy, including directives for federal agencies 
to procure carbon-free energy and electric 
vehicles, and to spur the commercialization of 
clean energy technologies.69

68  Jim Watson, Biden Makes Sweeping 
Changes to Oil and Gas Policy, CSIS 
(Jan. 28, 2021).

69  Jeff St. John, Biden Executive Orders 
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and Climate Change Mitigation, GREEN 
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70  Executive Order No. 13990, 86 Fed. Reg. 7037 (Jan. 25, 
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71  Thomas J. Pyle, 175 Ways the Biden Administration and 
Democrats Have Made it Harder to Produce Oil & Gas, 
INSTITUTE FOR ENERGY RESEARCH (Sept. 19, 2023), https://
www.instituteforenergyresearch.org/fossil-fuels/gas-and-
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Finally, though President Biden did not explicitly 
overturn Executive Orders 13766 and 13783, 
Executive Order 13990, issued on January 20, 
2021, broadly directed agencies to review and 
take action to address the environmental and 
public health impacts of federal actions.70  It 
instructed agencies to immediately revoke, 
revise, or replace any orders, rules, or policies 
that did not align with the Biden Administration’s 
goals for the environment, public health, and 
climate objectives, listed in the order as including 
adherence to science in informing public health 
and climate decisions, polluter accountability, 
environmental justice, restoration of national 
monuments, and emissions reductions, inter 
alia.  Through these broad agency instructions 
and otherwise, the Biden Administration has 
repeatedly leveraged the executive power to 
integrate environmental stewardship into all 
facets of government operations, seeking to 
prioritize actions that bolster energy effi ciency, 
renewable energy adoption, and broader 
environmental protections while discouraging or 
disallowing certain fossil fuel development.71



19

72  Sam Kalen, Thirst for Oil and the 
Keystone XL Pipeline, 46 CREIGHTON L. 
REV. 1, 2 (2012).

73  Id. at 11.
74  Id.; Paul W. Parfomak et al., Cong. 

Research Serv., R41668, Keystone XL 
Pipeline Project: Key Issues 6 n.22 
(2012), available at http:// www.fas.
org/sgp/crs/misc/R41668.pdf.

75  Dep’t of State Record of Decision 
and National Interest Determination, 
TransCanada Keystone Pipeline, L.P., 
Application for Presidential Permit, 
Keystone Pipeline, https://2012-
keystonepipeline-xl.state.gov/
nid/249254.htm (Nov. 2015). 

76  Statement by the President on the 
Keystone XL Pipeline, The White 
House – Obama (Nov. 6, 2015), https://
obamawhitehouse.archives.gov/the-
press-offi ce/2015/11/06/statement-
president-Keystone-XL-pipeline. 

In addition to indirectly impacting energy development 
and affecting investment decisions, executive 
orders have also been used on occasion to cancel 
or greenlight specifi c projects. This includes several 
high-profi le projects, which have been viewed as 
tied symbolically to the policy direction of the nation 
in general. The controversial TransCanada Keystone 
XL pipeline is one example.72  This pipeline faced 
extensive delays due to environmental concerns, 
legal battles, and shifts in executive policy, ultimately 
leading to drawn-out stakeholder disputes and billions 
of dollars in lost energy investments.  Initially, during 
the Obama Administration, the Keystone XL pipeline 
faced signifi cant scrutiny due to environmental 
concerns, particularly about its potential impact on 
climate change and local ecosystems.73  Pipelines on 
international borders require presidential authorization 
(a “Presidential Permit”), which requires determination 
by the State Department that the pipeline would 
serve the “national interest.”74 TransCanada submitted 
its application for this permit in May 2012, and in 
November of the same year, Secretary of State John 
Kerry announced the Department’s determination 
in the negative. According to the record of decision, 
approval of the pipeline would have yielded minimal 
economic benefi ts, while undermining U.S. climate 
leadership with adverse effect to the national 
interest.75  As noted by President Obama in a statement 
concurring with Secretary Kerry’s determination, 
“for years, the Keystone Pipeline has occupied . . . an 
overinfl ated role in our political discourse.  It became a 
symbol too often used as a campaign cudgel by both 
parties rather than a serious policy matter.  And all of 
this obscured the fact that this pipeline would neither 
be a silver bullet for the economy, as was promised 
by some, nor the express lane to climate disaster 
proclaimed by others.”76
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Indeed, the symbolic power of the Keystone XL Pipeline extended to subsequent 
administrations. In President Trump’s fi rst week of offi ce, he issued Executive 
Order 13766, inviting TransCanada (now TC Energy) to reapply for the required 
Presidential Permit under an administrative expedited review process.77 Within 
months of the executive order, in March 2017, the State Department issued a 
revised national interest determination, fi nding the project would serve the 
national interest by creating jobs and building energy independence.78  Following 
a period of judicial challenge during which a federal judge paused development 
of the pipeline to allow for additional environmental impact study, construction 
began in 2020 with the support of additional billions of dollars in funding, but over 
the protests of many indigenous and environmental groups.79

 On January 20, 2021, his fi rst day in offi ce, President Biden issued an executive 
order that once again revoked the permit for the Keystone XL pipeline.80  The 
executive order cited the pipeline’s potential environmental risks and the need 
to uphold America’s commitment to combating climate change as reasons 
for revoking the permit.81  TC Energy eventually announced termination of the 
project in 2021, ultimately translating to TC Energy’s loss of billions of investment 
dollars82 and years of protracted uncertainty for those who opposed the 
project on environmental or cultural grounds. According to a regulatory tracker 
maintained by Harvard Law School’s Environmental & Energy Law Program, all 
domestic litigation related to the pipeline has been dismissed, but TC Energy and 
the province of Alberta have submitted claims against the U.S. under the North 
American Free Trade Agreement (NAFTA) for damages resulting from the permit 
revocation.83

 Though the saga of the Keystone XL Pipeline is arguably the most high-
profi le example of the role of executive action in driving energy policy and in 
drawing out uncertainty for a specifi c project, the pipeline is far from the only 
energy development project to have been directly affected or canceled by 
executive action. For instance, in 2021, Executive Order 14008 instructed a pause 
on all new federal oil and gas leasing—a move which would have resulted in 
hundreds of millions of dollars in lost tax revenue for the State of Wyoming had 
the moratorium not been blocked by a federal court.84
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Legal scholars have observed the current prevalence of executive orders in driving energy 
and other policy decisions is likely far beyond what the Framers could have originally 
intended. As Professor Driesen has argued, the Framers sought to establish stability in 
the rule of law but had not foreseen the potential for the strongly bipartisan political 
environment that controls the policy pendulum today.85 Indeed, political parties did not 
emerge until President Washington left offi ce.86

Beyond these scholarly and historical problems with the nature of executive power, however, 
directing energy policy through executive order results in a practical problem: it can feed 
into political whiplash for projects with inherent dependence on having clear and certain 
parameters in place for the long-term. Given the protracted deliberative processes required 
of energy projects, including rulemaking, NEPA (the National Environmental Policy Act) 
review, permitting, and potential litigation, most energy projects are already subject to a 
high level of uncertainty with risk for delay, increased costs, and possible cancellation—
risks that are only amplifi ed with the potential for unilateral executive action to derail 
an entire project. Large-scale energy projects often involve substantial upfront fi nancial 
investments and have long payback periods. Securing investors requires project proponents 
to demonstrate that project risk is at an acceptable level, including regulatory risk. Indeed, 
policy factors signifi cantly infl uence the types of technologies and specifi c projects selected 
for support through investment. According to 2022 research by the Fraser Institute within 
the mining sector, “policy factors”, including regulatory and policy uncertainty, accounted 
for approximately 40 percent of investment decisions among mining companies, indicating 
a signifi cant infl uence from often-unpredictable policy environments.87 Derrick Morgan, a 
senior vice president for federal and regulatory affairs at American Fuel and Petrochemical 
Manufacturers has further stated, “Our industry measures commitment in decades, with 
very large capital investments to be utilized over many decades, so a whipsaw approach is 
not conducive to that.”88

Ultimately, though the policy pendulum is not necessarily 
unique to executive orders, they can easily set the pendulum’s 
swing in motion with more speed and politically motivated 
infl uence than other types of policymaking. Given the size, 
extended timelines, and often symbolic meaning of large-scale 
energy projects, they are particularly vulnerable to disruption 
from the swinging pendulum. Developing and innovating 
energy on a meaningful and sustained scale in the U.S. requires 
signifi cant planning and investment, both of which are more 
diffi cult to sustain in an environment of regulatory uncertainty 
abetted by reliance on executive orders. 






