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L. INnTRODUCTION

“The seat may be warm now, Mr. Master, but the chair in which you sit
is truly the hot seat. . . . The stakes in this case are very, very high.™ Special
Master and former Wyoming Congressman Teno Roncalio was the recipient
of this message. It came from Wyoming Artorney General John Troughton on
]muary 26, 1981. The scttj.ng was ]ul:lgc Ewing Kerr's courtroom in Chcy:nnc,
Wyoming. It was the first day of a sixteen-month trial over a matter that, more
than any other, would distinguish a peneral stream adjudication that had been
initiated by the Statc of Wyoming four years prior and ultimately would span
the next four decades—an adjudication of water rights in the Wind-Big Horn
Basin (colloquially, the *Big Horn adjudication”). The issue at hand concerned
the existence, nature, and scope of a water right held by the Eastern Shoshone
and Northern Arapaho tribes on Wyoming’s sole Indian rescrvation, the Wind
River Reservation, under the Second Treaty of Fort Bridger (1868). Counsel
for the United States, Regina Slater, could not have agreed more fully with the
attorney peneral’s asscssment of the height of the stakes and the temperature of
the special master’s seat. “Your Honor, this moming begins what the United States
repards as probably one of the most important cases that has ever occurred in the
history of the United States in relation to the Shoshone and Arapahoe Tribes and
the Wind River Indian Reservation,” Ms. Slater explained. “This case . . . will
resolve, hopefully, the rights of the Tribes to the water that is necessary for them to
continue as a viable community of people in the area which has been their home
since well before the history books record the Treaty of 1868.™ Attorney General
Troughton did not dispute this remark or dismiss it offhand. He acknowledped
that the tribes had been “given hope by the federal government in 1868 . . . that
under the Winters Doctrine sufficient water for the purposes of the reservation

" Trial Transcript 50 (January 26, 1981), anaileble as hiip:/bhrac washakiecounty. net/Docu-
memCenter/ BHCR/OSW 4550000, pdf [hereinafier Trial Transcript].

T i, at 37.
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INTRODUCTION

LEWIS & CLARK LAW REVIEW [Vol. 22:3

Indigenous Peoples are struggling for waler fustice across the globe. These
siruggles stem from cenluries-long, ongoing colonial legncies and hold
frofound  significance for i Peoples™ soci ic develof-
mend, culfural identity, andpahiuﬂaummdndmmm
within natfon-stales. [Mtimately, Indigenous Peoples” might to self-
determination is implicated. Growing out of a symposium hosted by the
University of Colorado Law School and the Native American Rights
Fund in fune 2016, this Article expounds the concept of “indigenous
waler justice” and advorates for its wealization in three major {rans-
Boundary river basins: the Colorado (U5, /Mexico), Columbia (Cana-
da/U05.), and Murmay-Darling (Australia). The Article begins with a
navel conceplualizalion of indigenous waler justice vooted in the historic
Unifed Nafions Declaration on the Righis of Indigenous Peoples
(UNDRIP}—specifically, UNDRIP's foundational principle of self-
determination. In tum, J.hcdﬁideqfnsamﬁmqrmhs.imand

i is of ferjustice struggles experienced by In-
d@mmwﬁﬁm}ha!b, w.a-m:gmammmm
exidend from the indi terfustice struggles by infroducing and
dmmhu(knglﬁema#qfwmm Against this backdrof,
the Article repisits LWD!HP e .:mmm principles and prescripitions
aimed al prospects 1 indip wler fustice in the basins
.mdamndlhenuﬂi.
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INTRODUCTION

“The world is warching whar is happening[.]™ “If the [U.S.] chooses
not io act in response to the alanming actons being manifesied in North
Dakota, their rhetoric within the halls of the [ULN. is] nothing more than
empry, meaningless promises.”™ Members of the UN. Permanent Forum
on Indigenous Issues expressed these sentiments late 2016, The alarm-
ing, closely warched actons concerned the conroversial Dakota Access
Pipeline (DAPL)" As for the empty, meaningless promises, they implicar-
ed a host of domestic and international buman rights instruments,' buc
in no small measure the historic United Madons Declaraton on the
Rights of Indigenous Peoples (UNDRIP)." As articulated by the Perma-
nent Forum, the United States and s political subdivisions had trans-
gressed UNDRIP repeatedly in their dealings with the people of the
Grear Sioux Nation over DAPL" The Mni Sose (Missouri) River's sacred,
sustaining waicrs—stored in Lake Oahe—were a ceniral (albeit not ex-

' Press Rebease, Mr. Abaro Pop Ac. Chair of the UN. Permanent Forum on

Indigencus leucs, Indigenous lsues on the Protests of the Dakota Access Pipeline,
United Nations Fermanent Forum on Indigenous lsues (Aug. 25, 20160

* Report and Statement from Chacl Edward John, Expert Member of the 1N,
Permanent Forum on Indigenous lsues, Fisthand Observations of Conditions
Surmundmg the Dukota Access Pipeline & (Nov. 1, 2016).

See grnevatly Standing Rock Siou Tribe v. 1.5, x\myCﬂrpsnanpn::n 955 F.
Supp. 3d 101, 114 (DDUC 20070 (ddi Federal |
controversses) .

* S, ez, Report and Satement from Chiel Fdward John, sgfra note 2, ac 6
(referencing U5 Bill of Rights and International Covenant on Civil and Political
Rights).

* Decl on the Fights of Indigenous Peoples, CAL Res. 61,205, UN. Doc
MUS;"EUQQS {Sch 13, 2007) [hercinafier UNDRIP].

® Press Release, Mr. Alaro Pop Ac, supre note 1; Report and Satement from
Chiel Edward John, seypranote 2,20 7.
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RELATIONAL RIVER:
ARIZond v. NAVARO NATIoN & THE COLORADO

Jason Anthony Robison’

Itis not every day the U.S. Supreme Court adjudicates a case about the water
needs and rights of one of the Colorado River Basin's thirty tribal soveraigns
and the rrust relationship shared by that sovereign with the United States. Yet
Jjust that happened m Arizona v. Navajo Nation in June 2023, As explored i this
Article, the Colorado is a relational river relied upon by roughly forty-million
people, reeling from climate change for nearly a quarter century, and subject to
management rules expiring and requiring extensive, politically charged
renegotiation by 2027. Aleng this relational river, Arizona v. Navajo Nation was
a milestone, illumiating water colonialism and environmental imjustice on the
corumtry’s largest Indian reservation, and posing pressing questions about what
exactly the trust relationship entails vis-a-vis the essence of life. Placing Arizona
v. Navajo Nation in historical context, the Article synthesizes the case with an
eye towards the future. Moving forward along the relational river, the frust
relationship should be understood and honored for what it is, a sovereign frusf,
and fulfilled within the policy sphere through a host of measures fied, directly
and indirectly, to the post-2026 management rules. Further, if judicial
enforcement of the trust relationship is necessary, fribal sovereigns in the basin
fand elsewhere) should not view the Court’s 5-4 decision as the death knell for
water-related breach of trust claims, but rather as a guide for bringing
cognizable future claims and reorienting breach of trust analysis.
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EqQUITY ALONG THE Y ELLOWSTONE

Jason Anthony Robison'

As one of three major rivers with headwaters in the sublime Greater
Yellowstone Ecosystem, the Yellowstone and its tributaries are subject to an
interstate compact (aka “domestic water treaty ") litigated from 2007 1o 2018 in
the U5, Supreme Court in Montana v. Wyoming. While four tribal nations exist
within the 71,000 square-mile Yellowstone River Busin—the Eastern Shoshone
and Norihern drapahe in Wyoming and the Crow and Novthern Chevenne in
Montana—ithe Yellowstone River Compact ratified in 1931, approximately a
decade before the seli-determination era of federal Indian policy had begun,
neither affords these iribal sovereigns represeniation on the Yellowstone River
Compact Commission nor clearly addresses the status of their water rights
within for outside) the compact’s apportionment. Such marginalization is
systemic across Western water compacis. Devised as alternatives o original
actions for equitable apportionment before the US. Supreme Court, this Article
Jocuses on the Yellowstone River Compact and its stated purpose of “equitable
division and apporiionment, " reconsidering the meaning of “equity,”
procedurally and substaniively, from a preseni-day perspeciive more than a
half century into the seli-determination era. “Egquity” is a pervasive, venerable
norm for transboundary water law and policy finterstate compacts and
otherwise) contends the Article, and “equity " indeed should be realized along

the Yellowstone in coming vears, both by including the basin wribes alongside
their federal and state co-sovereigns on the Yellowstone River Compact
Commission, as well as by clarifving the status of and protecting the basin
tribes " water rights under the compact's apportionment,

! Carl M. Williams Professor of Law and Social Responsibility, University of Wyoming College of Law;
Adjunct Professor, University of Wyoming Haub School of Environment and Matural Resources; Leadership Team,
Water & Tribes Initiative; Member, Colorado River Rescarch Group. 8.0.0, Harvard Law School, 2003; LLM.,
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present drafts at Columbia Law School's Sabin Colloguium on Innovative Environmental Law Scholarship in 2018,
as the University of Utah 5.J. Quinney College of Law’s Stegner Young Scholar in 2019, and at the 2021 conference
of the Public Land & Resources Law Review at the University of Montana’s Alexander Blewett 11 School of Law. 1
wish to express my heartfelt gratitude for cach opportunity. In particular, at the Sabin Colloquiom, | had the
incredibly good fortune of having the former Special Master in Mowrana v. Wyoming, Professor Barton (Buzz)
Thompson from Stanford Law School, as my reviewer, for which [ am deeply grateful. In addition, | have bencefited
from input and encouragement from Katie Fischer Kuh, Michael Gerrard, Yael Lifshitz, Lamy MacDonnell,
Anthony Moffa, Sharmila Murthy, Kate Owens, Gabe Pacyniak, Robert Percival, Bryan Shuman, William Scodr,
John Thorson, James Trosper, Shelly Welton, and Alyson White Eagle. Many thanks fo cach of vou. All advocacy in
this Article should be atiribuied solely to me as an individual, not to the Yellowstone River Basin's tribal nations;
Crow, Eastern Shoshone, Northern Arapaho, and Northern Cheyenne. Any errors are also mine alone.
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THE

CONSTITUTION

of the United States

(Raes —— 4

Article. 1.
SECTION. 10

No State shall enter into any Treaty, Alliance, or Confedera-
tion; grant Letters of Marque and Reprisal; coin Money;
emit Bills of Credit; make any Thing but gold and silver
Coin a Tender in Payment of Debts; pass any Bill of At-
tainder, ex post facto Law, or Law impairing the Obligation
of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay
any Imposts or Duties on Imports or Exports, except what
may be absolutely necessary for executing it’s inspection
Laws: and the net Produce of all Duties and Imposts, laid
by any State on Imports or Exports, shall be for the Use of
the Treasury of the United States; and all such Laws shall be
subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any
Duty of Tonnage, keep Troops, or Ships of War in time of
Peace, enter into any Agreement or Compact with another
State, or with a foreign Power, or engage in War, unless
actually invaded, or in such imminent Danger as will not

admit of delay.




—
Justice Felix Frankfurter

Source: Association for Jewish Studies

YALE
LAW JOURNA

Vol XXXIV MAY, 1925 No. 7

THE COMPACT CLAUSE OF THE CONSTITU‘TION—-
- A STUDY IN INTERSTATE ADJUSTMENTS

Ferix Franxrurter and JaMes M. Lanpis

“We are dealing with regions, like the Southwest clustering
about the Colorado River, . . . which are organic umts in the
light of a common human need like water-supply. The
regions are less than the nation and are greater than any one
State. The mechanism of legislation must therefore be
greater than that at the disposal of a single State. National
action 1s the ready alternative. But national action 1s either
unavailable or excessive. . . . Collective legislative action
through the mstrumentality of compact by States
constituting a region furnishes the answer.”

Dean James M. Landis
Source: Harvard Law School
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Source: CSU elph Carpenter

“If the separate sovereignties (the States) in Union only for Federal purposes
have and do possess and exercise the powers to formulate and conclude
binding conventions between each other and between one or more thereof and
the Federal Government respecting boundaries, fisheries, harbor control and

pollution, interstate easements and servitudes, and like subjects, there can be no
logical objection to the application of like methods of solution to all problems
growing out of the use and distribution of the waters of interstate streams.”

Delph Carpenter, Application of the Reserve Treaty Power of the States to Interstate Water Controversies (1921)






Y

 : = - i,

INTERSTATE WATER COMPACTS IN THE UNITED STATES, 2020

J
|

r'd - 23 42
2 A
1 22
30 43
18 24 A
21 o
27
5 3 N 40 44
N
” \
19 15 7
20
33 41 :
&g
o -
4 2
1 10 F
L
9 2 4
) -
45 2 =
16 4
b % 14 3
\ | 't &
17 £
\ \ k:
' 1 3
b
H
- >
\ §
E
\ 3
- D, . &
WATER APPORTIONMENT COMPACTS AND SCOTUS DECREES WATER RESOURCES AND FLOOD CONTROL WATER POLLUTION
B 1 Avires s Pista Promet [ 10 Condte Crameh 19 Sauth Phite River 28, Cormmsteut River Yibey B 37, Thamus Rver CONTROL
B 2 Anansas River - AR OK 1. Klamath River 20. Upper Colovado River Basin 23 Dekrwar River Basin Bl 38 Wobash Yoley 42. Naw England nlarstata
B 2 Arvansas River - CO, KS 12 La Plata River B 21 Upper Notrara Resr - YiY, NE 0, Goeat Lakes Basn B 29 Whesirg Creut &3, NH-NA [rmardite
4. Arkmesas River - KS. OK P 13 Pecos Rwnt 22 Yelowwtnrm Ryvw 39, Merrmoack River -, muzshmuw 44 Tr-Stam Saneation
B 5 Bas Rivwr 16 Ret Rivi ] 25 Grust Labus-St Lawskesca Rivie Bawn T 32 Susquehasna River Basia . i &4, Pl Ooean Rescurcas
I & Bode Fourche River 16. Reputiican River Il 24 Nogor River Woter Diversion Treaty B 33 K5-M0 Flood Preventon & Contid # g;:mm y [« Qo River Vabey
7 Big Bhm Rivew 16 Ro Grnde B 25 Laramee Raer Decree: Orig No. 3 3. NH-YT lnturetatn Dbl Wetnr Sipply Vislar Sanituton
& Canadun Ruver 17. Sabine Rwer B 25 Nodh Plams Decrow: Crig. No. € & 108 35, Injerstutn C en the Pol River Basen 0 W%
e
[ & Cokeraso R 18 Soako River 27, Truckee River Operating Agrooment 368, Uppor Mississipp! River Basin Assockition SRBC (468) 09-14-2020 M

Source: ICWP



ook
O TAn e ooy

v

e

AOWES? REGIONAL OFTICE
-

Rocky Mounta’n Region \ ~ M;:,

s R

n T oA REGIONAL OPPE

o “ﬁq

=t S4md Dot
Tt o
s

St

o,

forers,
W Mo 2 e
P R g
Pom g roveety
7 \
P A e, | Alaska Region e
N o Unniboerk st oot L
v s o son
Sty e L e [ e [ et
e 2 4 [ g & [
TS ERAT TR s T e
oy N 0 /mm. ~ Mlge, o \ Narevema it
St somun. . WA |
R e (o i\ 5 e PROECTION INFORVATION.
ey 0 dota axcept e (s Inet) e preectd to:

A

oo
ova S raiidee

Lambert Azimumal Equal Area
o rojection centar: 100" Wost (150" West)
* Non

OF MEXICO

Lot of prmcaon cortr 46 ULF BUREAU OF INDIAN AFFAIRS
Coosbed ot ptees o A GU= DEPARTMENT OF THE INTERIOR
/i Raapea G 1and cover data and shaded rele with ICE OF TRUST SER
GO S s
Resaraton data st updaied 1 2006 fom
oot and USGS 124,000 opogr Logend

US Consu
ESRI Data and Mops* 2008.

Okiahoma Trbal Siastical Area: Census Bureau (TIGER) data
Eastemn Regonst Resources v

Foderally Recopnzed Trbal Ensey’

n o Boundary Ooa cry
a1 subect10 updaieby o BIAGN 8 continuous bats e I
‘data presented is the most cur avadable as of the dal L Amasicen indlen Reservation
i “nap and eatag miomton s propared sty Oktahama T Statscal Aroa
for tratve and rfeence puposes any and
e i o jon Tt Resricted Foo
= e ot
A of required. WA‘” rrary - o imply .
ndorsemant by the Untod Sates Gomar
[ Sy g Swamp
e ACKNOW EDGEMENTS: Scale 1:4,250,000 a
- s e
5 e 5 = - o 1 iarsate
4 Do of Lan T and Rocords e es
... Branch o GeospotlSuppon R i 5 = - © Dot i
i == e = L= =3 BiARegonal and Land Ties and Records Ofices

i Indian Lands of Federally Recognized Tribes e




Federal Indian Policy Era Compact

Allotment and Assimilation La Plata River Compact (1925)

(1871-1928)

Indian Reorganization Colorado River Compact (1928)

(1928-1941) Rio Grande Compact (1939)

Termination Pecos River Compact (1949)

(1943-1961) Upper Colorado River Basin Compact {1949)
snake River Compact (1930)
Yellowstone River Compact (1951)
Canadian River Compact (1952)
Sabine River Compact (1954/1962)
Klamath River Basin Compact (1957)
Bear River Compact (1958/1980)

self-Determination Arkansas River Basin Compact,

(1961 -Present) Kansas and Oklahoma, (1966)
Animas-La Plata Project (1968)
Arkansas River Basin Compact,
Arkansas and Oklahoma, (1973)
Red River Compact (1980

Goose Lake Basin Compact (1984)




YELLOWSTONE RIVER COMPACT, 1950

7 coLoRAD =

LOCATION MAP

YELLOWSTONE RIVER COMPACT COMMISSION
YELLOWSTONE RIVER BASIN

EXPLANATION
ry COMPACT STREAMFLOW-GAGING STATION
L1} CCOMPACT RESERVOIR-CONTENT STATION
STATION NUMBER

k1) ADMILES

0 W 3 40 KILOMETERS

LOCATIONS OF YELLOWSTONE RIVER COMPACT STREAMFLOW-GAGING AND RESERVOIR-CONTENT STATIONS

Source: Yellowstone River Compact Commission



YELLOWSTONE RIVER COMPACT, 1950

ARTICLE III

A_ It 15 considered that no Commission or administrative body 1s necessary to administer
this Compact or divide the waters of the Yellowstone River Basin as between the States of
Montana and North Dakota. The provisions of this Compact. as between the States of Wyoming
and Montana, shall be administered by a Commission composed of one representative from the
State of Wyoming and one representative from the State of Montana, to be selected by the
Governors of said States as such States may choose, and one representative selected by the
Diarector of the Umited States Geological Survey or whatever Federal agency may succeed to the
functions and duties of that agency. to be appointed by him at the request of the States to sit with
the Commission and who shall, when present, act as Chairman of the Commission without vote,
except as herein provided.

ARTICLE VI

Nothing contained in this Compact shall be so construed or interpreted as to affect
adversely any nights to the use of the waters of Yellowstone River and 1ts tributanies owned by or
for Indians. Indian tribes, and their reservations.







INDIGENOUS WATER JUSTICE

iy
Jasom Kobison, Barbara Cosens,  Sue Jackson,
Kelsey Leomard, & Daniel Mool

N0 ATiONS |
2. Political Parinership u
With respect to procedural and participatory principles of indige- nEchnA“un 0“

nous water justice, a basic statement rooted in UNDRIP summarizes: In-

digenous Peoples should be capacitated and possess a seat at the table in

regard to water governance. As detailed earlier, UNDRIP recognizes In- mi nIEhTs ur

digenous Peoples’ right to autonomy over water-related internal mat-

ters—"as well as ways and means for financing their autonomous func- I““IEE“U“S

tions"—and likewise obligates nation-states to establish and implement

assistance programs for Indigenous Peoples for water-related conserva- u

tion and environmental protection.” UNDRIP also articulates Indige- piupLEs N

nous Peoples’ broad partcipatory rights and nation-states’ obliganons

pertninirﬁ to consultation, cooperation, and free, prior, and informed

consent. These obliganons adhere to water projects and water-related
“legislative or administrative measures” that may affect Indigenous Peo-
ples.”™ Political partnership is a foundational concept reflected in these
provisions. Indigenous Peoples should be regarded as partners within the
broader political systems of nadon-states like Australia, Canada, and the
United States| Our non-exhaustive prescriptions below reflect this rela-
tonship.

United Nations




EQUITY ALONG THE Y ELLOWSTONE

Jason Anthony Robison'

“|E]quity is a synonym for fairness. When thinking about the fairness of
transboundary water institutions such as interstate compacts, one logical focus is the
substance of an apportionment. For example, which types of parties are allocated

water, what 1s the order of priority during shortages, how secure are different types of
water rights, and so forth? These questions capture what is referred to as *substantive
equity.’ . . . In addition, a complementary angle for evaluating the fairness of
transboundary water institutions 15 to consider the composition and processes of their
governance structures. For example, which parties have a voice in decision-making
and which do not, how transparent are decision-making processes, how effective is
the particular structure in actually enabling governance, and so on? These related

11

guestions reflect the essence of what has been called *procedural equaty.



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4902021

EQUITY ALONG THE Y ELLOWSTONE

Jason Anthony Robison'

“Looking more closely at procedural equity, if the Yellowstone River Compact
truly aims to bring about “equitable division and apportionment’ along the river
system here in the self-determination era, the current treatment of basin tribes under
the compact's governance structure needs to be reconsidered. More specifically, the
Yellowstone River Compact Commission’s composition and processes should be
updated to acknowledge the Crow, Eastern Shoshone, Northern Arapaho, and

MNorthern Chevenne for what they are—tribal sovereigns—and to include them in
governance alongside their co-sovereigns, the basin states and the United States, if

that 15 something each respective tribe would be interested in.”



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4902021







	Slide 1: Indigenizing Water Federalism: Native Nations & Western Compacts
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8: Overview
	Slide 9: Compact Clause ala Frankfurter & Landis
	Slide 10
	Slide 11
	Slide 12
	Slide 13: Water Compacts Across Space & Time
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18
	Slide 19: Toward Water Co-Sovereignty
	Slide 20
	Slide 21
	Slide 22
	Slide 23: Indigenizing Water Governance
	Slide 24

