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Executive Summary
This report examines the implementation of international and regional human rights
standards specific to 1) women’s rights and gender equality, including with respect to
participation; 2) indigenous and Afro-descendant people’s rights; and 3) stakeholder
engagement, particularly freedoms of expression, assembly and association, and information and
protection from reprisals in five illustrative countries in the Americas – Brazil, Colombia, Haiti,
Honduras, and Mexico. The International Human Rights Clinic at the University of Wyoming
College of Law has identified significant social trends and challenges to supplement the baseline
analysis provided by the “Trend Analysis of Social Safeguards Progress in Latin American and
Caribbean Countries” (“Social Trend Analysis”) commissioned by the Inter-American
Development Bank (“IDB”) to support the drafting of its revised Environmental and Social
Policy Framework (“ESPF”).
The survey of the five illustrative countries demonstrates that government respect for and
enforcement of human rights in the region remain static at best and have worsened in a few
notable regards. The research indicates that governments generally lack commitment to the
protection of women’s rights, indigenous rights, and stakeholder engagement.
Women’s rights are of particular concern. While Latin America leads the world in its
share of parliamentary seats held by women, high rates of femicide and impunity for violence
against women plague the region. Brazil, Colombia, Honduras and Mexico have some of the
highest rates of femicide in the world, yet national laws established to prevent gender-based
violence have floundered.

Despite improvements in national legislation in countries such as Mexico and Brazil in
defense of indigenous and Afro-descendant people’s rights, international and regional standards
are unevenly enforced. Notably, indigenous people in Brazil, Honduras, Mexico, and Colombia
who exercise their rights suffer disproportionately from violent reprisals and lack adequate
access to protection and remedy.
Stakeholder engagement is generally respected in the formal law of the examined
countries. Mexico, for example, has demonstrated a commitment to increasing access to
information, but lacks the infrastructure and resources to implement its protective legal
framework. Throughout the region, the expression of opinions contrary to the government is
frequently met with censure. As President Bolsonaro’s government takes hold in Brazil, protests
are increasingly subject to government repression and police brutality. Human rights defenders
in Colombia and Honduras are targeted for violent reprisals. Throughout Mexico and Haiti,
journalists reporting on government misdeeds are murdered with near-complete impunity.
This report posits that neither the existence of positive law protecting human rights nor a
government’s own estimation of its respect for human rights are reliable indicators of the quality
of rights enjoyed by the citizens of any country. The University of Wyoming International
Human Rights Clinic urges the IDB to consider the actual implementation of international and
regional human rights law and standards within the context of each borrowing country as it
revises and improves its safeguard policies.
This report was researched and written by the following students in the International
Human Rights Law Clinic at the University of Wyoming: Jennifer Dean, Gregory F. Edwards,
Nimsy Arlet Garcia Vega, Andrea Griena, and Stephen Lindburg.
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INTRODUCTION
In order to inform the Inter-American Development Bank’s revision of its safeguard
policies, the International Human Rights Clinic at the University of Wyoming has prepared this
analysis of adherence to relevant international and regional human rights standards in selected
IDB member countries. This study, which is intended to be illustrative, supplements the baseline
analysis provided by the “Trend Analysis of Social Safeguards Progress in Latin American and
Caribbean Countries” (Social Trends Analysis) commissioned by the IDB to support the drafting
of the Environmental and Social Policy Framework (ESPF).1 It aims to provide operationally
relevant insights into social trends and challenges in the region and fill out the picture of the
context in which the ESPF will be implemented.
The Social Trend Analysis, carried out in two phases, focused primarily on the presence
of formal treaty commitments, laws, regulations or policies in IDB’s member countries and
provided little information on actual implementation. In a series of charts comparing the
existence of relevant legislation in the various countries, the paper includes trend lines from
those countries with the least formal legal commitment to those with the most, suggesting that
the regional trend is positive because some countries have adopted more formal safeguards than
others. The paper concludes “that the countries of Latin America and the Caribbean have made
progress in developing [relevant] legislation or regulations.”2 But even this limited examination

1

Social Capital Group, Trend Analysis of Safeguards Progress in Latin American and Caribbean Countries (March
2019) [hereinafter “Social Trend Analysis”] (available as Annex 3 of Inter-American Development Bank, Technical
Document: Alternatives for Addressing Gaps Based on Results of the Benchmarking Study and Survey (2019) at
http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=EZSHARE-353650846-20) (accessed on April 16,
2020)
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concedes that “[a]doption or ratification of international standards . . . has not been sufficient to
ensure optimal standards and conditions for their citizens.”3 The report also cautions that it
focuses on “adoption of social policies” without “an in-depth view of how they are implemented
or their impact in the countries” and does “not presume to evaluate effectiveness.”4 The authors
emphasized “the preliminary nature of the study and its findings,” noting “the limited time and
resources” available to conduct it.5
This study, although also completed with limited time and resources, aims to supplement
the Social Trend Analysis by assessing the actual implementation of international and regional
human rights standards relevant to the subject matter of IDB safeguard policies and the context
in which these policies are implemented.
To keep the scope manageable, the study focuses on the following issues, which are part
of the IDB’s existing suite of safeguard policies and components of the draft ESPF:
1) Women’s rights and gender equality, including with respect to participation;
2) Indigenous and Afro-descendant people’s rights; and
3) Stakeholder engagement, particularly freedoms of expression, assembly and association,
and information and protection from reprisals
Woven through all of these issues is a concern with access to remedy. Even with this limitation
of issues, it was not feasible with the time and resources available to survey all 26 of IDB’s
borrowing members. In selecting a sample of countries to analyze, several factors were
considered, including i) level of IDB involvement; ii) volume, relevance and rigor of information
and analysis from UN and regional human rights systems; iii) diversity of development level;
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Id. at 13.
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Social Trend Analysis, Phase 2, at 18.
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and iv) diversity of geography. These factors led to the selection of Brazil, Colombia, Haiti,
Honduras, and Mexico as the study’s subjects.
As will be evident from the analysis, these countries vary in the levels of their formal
adoption of laws and regulations to protect human rights, but a common theme is that formal
adoption and actual, effective implementation are two very different things. Each of the countries
studied faces serious gaps in protection of human rights in some if not all of the areas analyzed.

3

WOMEN’S RIGHTS
The existence of positive law, or the quantity of positive law, is not always an indicator
of the quality of rights enjoyed by the citizens of any country. Laws and treaties equate to rights
in theory, but not necessarily in implementation. This reality is evident from our research within
Latin America, and specifically in Brazil, Colombia, Haiti, Honduras and Mexico.
No country in the world has achieved gender equality.6 In recognition of this fact, the
United Nations convened the World Conference on Women in Beijing in 1995. The theme of the
conference was titled: Action for Equality, Development and Peace. Member states agreed to an
ambitious plan to achieve gender equality by the year 2030. The plan became known as the
Beijing Declaration and Platform for Action. Recently, the United Nations Development
Programme released its 2020 gender inequality index and found the goals of the Beijing
Declaration will not be achieved by 2030: “The world is not on track to achieve gender equality
by 2030. The Human Development Report’s Gender Inequality Index (GII)—a measure of
women’s empowerment in health, education and economic status—shows that overall progress
in gender inequality has been slowing in recent years.”7
In 2020, fewer women served as heads of state compared to five years ago.8 Around the
globe, there are “only 10 women in such positions among 193 countries (down from 15 in
2014).”9 The GII predicts that women will not achieve parity in economic opportunity until the
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Pedro Conceição, et al., Tackling Social Norms, A Game Changer for Gender Inequalities (UN Human
Development Program, 2020) ¶ 1. Available at: http://hdr.undp.org/sites/default/files/hd_perspectives_gsni.pdf
(accessed on 4/14/20)
7
Id. at 1.
8
Id.
9
Id.
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year 2277.10 When women are significantly disadvantaged economically, society as a whole is
adversely affected. It is a symptom of lack of access to education, leading to lack of quality
employment opportunities, resulting in large wage gaps between genders, ultimately perpetuating
the cycle of poverty. Denying women reproductive rights, which many regimes in Latin America
do, further compounds the effects of poverty.
Of the five countries studied, all have international, regional, and national obligations and
laws to protect women from discrimination and bodily harm. Regionally, Latin America and the
Caribbean have a GII that ranks below Europe and Eastern Asia, but above South Asia, Arab
States, and Sub-Saharan Africa. A firm belief in traditional gender roles remains particularly
pronounced in some countries within Latin America, obstructing progress toward equality.
Latin America has the highest share of seats in parliament held by women of any region
in the world, at 31 percent. Conversely, women throughout many regions of Latin America and
the Caribbean face danger to their physical integrity, as femicide rates are the highest in the
world. Of the twenty-five countries in the world with the highest rates of femicide, fourteen of
those countries are in Latin America, including Honduras, Colombia, Brazil, and Mexico.11
Furthermore, women seeking to assert their rights often faced threats of reprisal. Across the
board, women seldom find access to remedy when their rights are violated.
To more effectively examine the paradox between relatively high rates of female political
representation and high rates of femicide, the underlying laws must be considered. First, all five

10
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Femicide and International Women’s Rights, An epidemic of violence in Latin America. Global Americans.
Available at: https://theglobalamericans.org/reports/femicide-international-womens-rights/(accessed on 4/8/20)
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countries that are the subjects of this study have a constitutionally based quota system ostensibly
to ensure female representation in government positions.
As of February 2019, Mexico ranked fourth out of 193 countries for female members of
parliament.12 All political parties are required to run a minimum of 40 percent female candidates,
and compliance is strictly enforced. The result has been a success, in that 48 percent of the
members of parliament are female.
Honduras has the same requirement of 40 percent female candidates, yet only 21 percent
of members of parliament are female and it ranks 94th in the world. When this quota is violated,
the political party is charged a fine of 5 percent of the total state funding.
Colombia, Brazil and Haiti each have a 30 percent female candidate requirement.
Colombia has achieved 18 percent female representation, ranking 113th in the world. Noncompliance is simply not allowed. On the other hand, Haiti has only 2.5 percent female
representation ranking 186th, and there is no legal sanction for non-compliance. Brazil has
achieved 15 percent female representation, ranking 133rd. As in Colombia, non-compliance is not
allowed, and the political party is forced to correct the error. Yet Brazil trails its neighbors and
lags its Latin American counterparts. It is suspected that political parties put women on the ballot
but funnel public funding to male candidates. Female candidates are forced into impossible races
that are under- supported or they are run as puppet candidates. In some instances, female
candidates were not aware their names were on the ballot.13

12

World Classification, Women in Parliaments. Available at: http://archive.ipu.org/wmn-e/classif.htm (accessed on
4/8/20)
13
Shasta Darlington, Was Money to Help Women in Brazil’s Politics Funneled to Men? New York Times. 4/12/19.
Available at: https://www.nytimes.com/2019/04/12/world/americas/brazil-women-candidates-money.html (accessed
on 4/8/20)

6

Regarding femicide, all five countries under review have regional obligations and
national laws to protect women and punish femicide.14 While the implementation of quota
systems is mixed, femicide laws generally have floundered: “Laws and practices to convict
perpetrators of femicide are still extremely weak in Latin America and the patriarchal system of
inequality and social exclusion remains high in areas of high concentration of poverty and in
conflict zones.”15 For example, in Mexico, just 1.6 percent of femicides resulted in convictions.16
On average from 2007 to 2012, femicides were highest in Honduras (considered very
high at greater that six per 100,000 women), followed by Colombia, Brazil, Mexico (all consider
high at 3-6 per 100,000), with Haiti much further behind and not ranked in the 25 worst. In
response to these alarming trends, each country has adopted measures to address the problem.
For example, Honduras enacted a 2013 law imposing a penalty of 30 to 40 years imprisonment.17
Rates of femicide have lessened over the past few years, but 95 percent of the country’s
femicides are still unpunished.18
Colombia enacted a 2015 law, named for a victim of femicide, Rosa Elvira Cely, that
established a penalty of 20 to 50 years imprisonment. From January 2018 to February 2019,

14

Global Study on Homicide 2019: Gender-related killing of women and girls. United Nations Office on Drugs and
Crime. Annex: p. 57-59. Available at: https://www.unodc.org/documents/data-and-analysis/gsh/Booklet_5.pdf
(accessed on 4/8/20)
15
Femicide and International Women’s Rights, An epidemic of violence in Latin America. Global Americans.
Available at: https://theglobalamericans.org/reports/femicide-international-womens-rights/ (accessed on 4/8/20)
16
Id.
17
Femicide: Crime and Punishment in Latin America and the Caribbean, Global Americans. Available at:
https://theglobalamericans.org/wp-content/uploads/2017/07/female-homicide-table.png (accessed on 4/8/20)
18
Honduras: 30 Femicides in January with 95% Impunity, Telesurtv.net. 2/4/19. Available at:
https://www.telesurenglish.net/news/Honduras-30-Femicides-in-January-with-95-Impunity-Rate-201902040015.html (accessed on 4/8/20)
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1,080 women were murdered, 12 more than in the year before. Despite the new law, impunity
remains high, estimated at up to 80 percent.19
Brazil enacted a 2015 law, also named for a victim of femicide, Maria de Penha, that sets
a penalty of 12 to 30 years imprisonment. Yet 2017 saw the highest number of femicides in
Brazil’s history: 4,936.20
Mexico adopted a law in 2012 imposing a penalty of 20 to 60 years imprisonment. Yet
rates of femicide from 2015 to June 2019 were up, nearly doubling in just three years.21
In sum, corrective laws, when properly enforced, can produce some measure of success,
as seen with female representation. On the other hand, laws that are underfunded and poorly
implemented, such as those addressing femicide, have little or no impact. In many instances,
femicides have increased.
WOMEN’S RIGHTS IN BRAZIL
Statement of Positive Law and Treaties
Brazil has ratified all international treaties relevant to women’s rights, including the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).
Brazil also is a party to the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence Against Women (Belém do Pará). At the national level, the Brazilian
Constitution proclaims that “[e]veryone is equal before the law, with no distinction whatsoever .
. . men and women have equal rights and duties under the terms of this Constitution.”22 In

19

Emily Hart, Women’s Day 2019 in Colombia - Flowers and violence, Colombia Reports. 3/8/19. Available at:
https://colombiareports.com/womens-day-2019-in-colombia-flowers-and-violence/ (accessed on 4/8/20)
20
These are the numbers of femicides in Latin America, LatinAmerican Post. 8/24/19. Available at:
https://latinamericanpost.com/29792-these-are-the-numbers-of-feminicides-in-latin-america (accessed on 4/8/20)
21
Id.
22
Constitution of Brazil, Article V. Available at:
https://www.constituteproject.org/constitution/Brazil_2017.pdf?lang=en (accessed on 4/8/20)
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response to an alarming trend of gender-motivated violence, Brazil, along with about 15 other
countries in Latin America, has introduced laws against femicide in recent years. But other
women’s rights have been rolled back under the current administration:
Following the 2016 removal of Brazil’s first woman president in
what many refer to as a coup, women’s rights have come under fire.
The new administration … seeks to eliminate a woman’s right to
choose by criminalizing abortion in all circumstances … restrict sex
education and contraceptive access, criminalize LGBTQI people,
and limit women’s access to basic health care.23

Implementation of Women’s Rights in Brazil
Women’s rights, from safety to participation in society, are under attack in Brazil. The
Bolsonaro Administration has fueled hatred against women, affecting women in all strata of
society. Women’s organizations are being dismantled, while femicide is on the rise.24 In a
February 2019 statement, the IACHR warned that “[femicides] are not an isolated problem and
are symptomatic of a pattern of gender violence against women that affects the entire country,
the result of sexist values deeply rooted in Brazilian society.”25 The definition of femicide under
Brazilian law is “the killing of a woman on account of being a person of the female sex.”26
Femicides are the end-product of culturally engrained, pervasive violence: “Unchecked domestic
abuse typically escalates and may lead to death. In 2017, . . . police registered 1,133 [deaths] as

23

Growing “Popular Feminism” in Brazil, Despite Conservative Crackdown, Global Fund for Women. Available
at: https://www.globalfundforwomen.org/sos-corpo/ (accessed on 4/8/20)
24
Raphael Tsavkko Garcia, Women Under Siege, Women’s Media Center. 2/24/19. Available at:
https://www.womensmediacenter.com/women-under-siege/bolsonaros-new-gun-law-could-put-brazils-women-inthe-line-of-fire (accessed on 4/8/20)
25
IACHR Expresses Deep Concern over Alarming Prevalence of Gender-based Killings of Women in Brazil, InterAmerican Commission on Human Rights. 2/4/19. Available at:
https://www.oas.org/en/iachr/media_center/PReleases/2019/024.asp (accessed on 4/8/20)
26
World Report 2019: Brazil, Human Rights Watch. Available at: https://www.hrw.org/world-report/2019/countrychapters/brazil (accessed on 4/8/20)

9

femicides . . . The real number is likely higher, as police do not record as femicides killings for
which the motives are initially unclear.”27
Basic safety of women, or lack thereof, is an indicator of system-wide deficiencies. In a
society where simply being born female may lead to death, loftier goals of equality and
participation seem purely aspirational.
Gender Equality
As noted earlier, the Constitution declares women and men equal, at least on paper: “This
notion, however, clashes with the realities of daily life - only women know what it feels like to
be paid less for equal work or to fear harassment in the streets.”28
In its 2007 review, the CEDAW Committee stated that it is “concerned that the rate of
maternal mortality remains high, indicating precarious socio-economic conditions, low levels of
information and education, family dynamics associated with domestic violence and particularly
difficult access to quality health services.”29 In 2011, the CEDAW Committee considered the
specific case of an Afro-Brazilian woman who died in childbirth.30 The Committee referred to its
2007 report in which “it noted the existence of de facto discrimination against women, especially
women from the most vulnerable sectors of society such as women of African descent.”31 It
concluded “that Ms. da Silva Pimentel Teixeira was discriminated against, not only on the basis
of her sex, but also on the basis of her status as a woman of African descent and her socio-

27

Id.
Paula Tavares, How Does Brazilian Law See Women? World Bank. 3/20/17. Available at:
http://blogs.worldbank.org/latinamerica/how-does-brazilian-law-see-women (accessed on 4/8/20)
29
Concluding Comments of the Committee on the Elimination of Discrimination against Women: Brazil, UN
Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW/C/BRA/CO/6. 8/10/07.
Available at: https://www.refworld.org/docid/46d281010.html (accessed on 4/8/20)
30
In re Alyne da Silva Pimentel Teixeira, Communication No. 17/2008, CEDAW/C/49/D/17/2008 (Sept. 27, 2011).
31
Id. at ¶ 7.7.
28
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economic background.”32Addressing the claim by the complainant (the deceased woman’s
mother) that she had been denied access to a remedy by Brazil, the Committee concluded that
“the State party failed to comply with its obligation to ensure effective judicial action and
protection.”33
Women’s equality in Brazil is diminished across the board. The CEDAW Committee
stated in its last review that it is “concerned about the scope of inequality and poverty of rural
women, as reflected in their relatively high illiteracy rates, lower school enrollment, poor access
to health care, including sexual and reproductive health, and vulnerability to violence.”34 If
anything, the Bolsonaro Administration seems focused on reducing protection for human rights,
including women’s rights. Among a raft of proposed constitutional and legal changes are efforts
to “impose a full ban on abortion, violating the sexual and reproductive rights of women and
girls[.]”35 The full ban on abortion would eliminate exceptions, even for rape. Very few countries
in the world have taken such drastic measures, but those that have maintain a poor human rights
record, including Iraq, Egypt, and Philippines.36
Participation
Political participation by women is lower than that of men in Brazil. Seeking to cure this
ill, the government passed legislation more than 10 years ago to ensure female representation,

32

Id.
Id. at ¶ 7.8.
34
Concluding Comments of the Committee on the Elimination of Discrimination against Women: Brazil, UN
Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW/C/BRA/CO/6. 8/10/07.
Available at: https://www.refworld.org/docid/46d281010.html (accessed on 4/8/20)
35
Brazil 2019, Amnesty International. Available at:
https://www.amnesty.org/en/countries/americas/brazil/report-brazil/ (accessed on 4/8/20)
36
The World’s Abortion Laws, Center for Reproductive Rights. Available at:
https://reproductiverights.org/worldabortionlaws?category[294]=294 (accessed on 4/8/20)
33
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requiring that political parties allocate 30 percent of candidate slots to women. But this law has
had little effect, with the proportion of female legislators barely rising.37
Women running for office received tax-payer money to fund their campaigns, but now
some parties are being investigated for installing puppet candidates: “Parties often ran female
candidates — as required — but gave them little or no resources. In some cases, the women were
surprised to learn they were on the ballot.”38 Charges have not been filed against any political
party for participation in the kick-back scheme. The earmarked taxpayer money ultimately went
to financing male candidates. 39 Brazil trails behind its neighbors in terms of female
participation. According to the World Bank: “Women now occupy 13.6 percent of Senate seats.
These figures are significantly below the Latin America and Caribbean average of 26 percent of
female members of parliament.”40
Threats of Reprisal
Gender-based violence runs rampant in Brazil, and heightened risks exist for minority
women, female leaders, and protectors of rights. According to Human Rights Watch, reprisals
take the form of: “violence against women, killings of journalists and bloggers because of their
work, and violence against rural activists and indigenous people involved in conflicts over
land.”41 The domestic realm continues to be dangerous, according to IACHR president and

37

Shasta Darlington, Was Money to Help Women in Brazil’s Politics Funneled to Men? New York Times. 4/12/19.
Available at: https://www.nytimes.com/2019/04/12/world/americas/brazil-women-candidates-money.html
(accessed on 4/8/20)
38
Id.
39
Id.
40
Mariana K. Ceratti, What Does It Mean to Be a Woman in Brazil? The Answer Will Surprise You. World Bank.
3/8/17. Available at: https://www.worldbank.org/en/news/feature/2017/03/08/ser-mujer-brasil (accessed on 4/8/20)
41
World Report: Brazil, Human Rights Watch. Available at: https://www.hrw.org/americas/brazil (accessed on
4/8/20)
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rapporteur for women’s rights Margarette May: “In Brazil, women who denounce their
husbands for abuse are killed and politicians who denounce corruption end up dead ... Anybody
who is a whistle-blower is vulnerable.”42 In early 2019, IACHR raised concerns over the
“alarming prevalence of gender-based killings of women in Brazil,” noting “that in most cases,
the murdered women had previously denounced their aggressors, faced serious acts of domestic
violence, or suffered previous attacks or attempted homicides.”43
Access to Remedy
The Brazilian Constitution guarantees any citizen who is wronged “the right of reply . . .
in proportion to the offense, as well as compensation for pecuniary or moral damages or damages
to reputation.”44 Extending this philosophy to the area of women’s rights, there is now a
mandatory sentence for femicide with a maximum sentence of 30 years.45 Yet, many genderbased crimes go unreported, as women lack basic trust in the authorities.46 Additionally, access
to protection is problematic: “Brazil has 497 police stations and units within police stations that
specialize in crimes against women. That’s one for every 210,000 women. But most close in the
evening and on weekends, when domestic violence is most likely to occur.”47 Human Rights

42

Shasta Darlington, Was Money to Help Women in Brazil’s Politics Funneled to Men? New York Times. 4/12/19.
Available at: https://www.nytimes.com/2019/04/12/world/americas/brazil-women-candidates-money.html
(accessed on 4/8/20)
43
IACHR Expresses Deep Concern over Alarming Prevalence of Gender-based Killings of Women in Brazil, InterAmerican Commission on Human Rights. 2/4/19. Available at:
https://www.oas.org/en/iachr/media_center/PReleases/2019/024.asp (accessed on 4/8/20)
44
Constitution of Brazil, Title II: Fundamental Rights and Guarantees, Chapter I: Individual Rights and Duties,
General Guarantee of Equality, Article 5, Section V. Available at:
https://www.constituteproject.org/constitution/Brazil_2014.pdf (accessed on 4/8/20)
45
Brazil: Four Women Killed Every Day in 2019, Human Rights Body Says, The Guardian. 2/4/19. Available at:
https://www.theguardian.com/world/2019/feb/04/brazil-women-killed-2019-rate-alarming-iachr (accessed on
4/8/20)
46
César Muñoz, Trail of Broken Promises to Brazil’s Women, Human Rights Watch. 8/16/18. Available at:
https://www.hrw.org/news/2018/08/16/trail-broken-promises-brazils-women (accessed on 4/8/20)
47
Id.

13

Watch notes: “Even when women do report violence, data . . . shows police don’t properly
investigate thousands of cases a year.”48
The federal government, while purporting to execute laws to protect women, is making
the situation worse by cutting funding to programs assisting women, thus perpetuating the cycle
of violence. 49 Women awaiting justice in a court of law are forced to rely on the state for
assistance but find little reprieve: “With a population of more than 200 million, Brazil has only
74 shelters for victims of domestic violence.”50 A promise by the government to build additional
safe houses, five years on, yielded but three.51
In the case of Maria da Penha v. Brazil in 2001, the Inter-American Court of Human
Rights held that the Brazilian government had violated its duties under the Convention of Belém
do Pará with respect to violence against women. The Court stated Brazil was negligent in the
processing of domestic violence cases, that the state had failed in its reforms, and that the police
and judiciary were ineffective.52 The Court also recommend that Brazil take steps to correct the
indifference and negligent delay in the prosecution of domestic violence cases at a domestic
level, and to prevent such abuses in the future.53 Since this recommendation 19 years ago, and
even before the advent of the Bolsonaro Administration, Brazil has struggled to make
improvements. Human Rights Watch reported: “At the end of 2017, more than 1.2 million cases
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of domestic violence were pending before the courts . . . with the result that they are never
prosecuted.”54
WOMEN’S RIGHTS IN COLOMBIA
Statement of Positive Law and Treaties
Colombia has ratified all international human rights treaties, including the CEDAW. It
also has ratified the Inter-American Convention on the Prevention, Punishment and Eradication
of Violence Against Women. At a national level, Colombia has adopted policies and enacted
regulations to improve the rights of women. A few examples are the “Plan to Assure Women
have a Life Free of Violence,” approved in 2012; the 2011 Victims and Restitution of Land Law
(with important provisions on gender equality); 2008’s Law 1257 “Whereby regulations are
issued to raise awareness, prevent and punish forms of violence and discrimination against
women”; and 2014’s Law 1719 by which measures were set in place to guarantee access to
justice to victims of sexual violence.55
Implementation of Women’s Rights in Colombia
Although the Social Trend Analysis found formal commitments and law in Colombia to
be well developed, actual protection of women’s rights is more aspirational than effective:
“Several laws have been enacted to prevent and punish violence against women, like Law 1257
in 2008. Nevertheless, the figures remain alarming.”56 Colombian women face challenges from
basic safety to equality and inclusion. Those risks are heightened in Indigenous and Afro-
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descendant communities.57 Women and groups promoting women’s rights face threats of
reprisal. Women also face difficulty in accessing justice, as cases are rarely litigated and those
responsible are rarely held accountable.
The Inter-American Commission on Human Rights has “[c]onsistently expressed grave
concern over the suffering that Colombian women endure because of the heightened violence
and discrimination that the armed conflict has caused[.]”58 The Commission makes clear,
however, that the plight of women cannot be blamed solely on political instability, that violence
against women is a “permanent fixture” in society.59 Similarly, the UN Commission on Women
recently stated that Colombia has been unsuccessful in implementing international and domestic
measures to protect women, including femicide, and equally unsuccessful in “ensuring that the
principle of due diligence effectively guides prevention and actions.”60
The CEDAW Committee has noted that while women’s rights throughout Colombia
remain fledgling, dangers are heightened in areas of conflict: “The impact of arms on women is
substantially higher because they are often used to commit sexual and gender-based violence, in
particular femicides. As long as there are other armed actors, as long as arms continue to be
circulated, women will continue to experience violence in both urban and rural areas.”61
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Gender Equality
Gender inequities are the norm in Colombia. Statistics show that significant gaps persist:
“Women’s participation in the job market is 20 percent lower than men’s, despite their having
greater levels of higher education, while the salary gap is 18.7 percent. In addition, women
dedicate twice the amount of time to unpaid work.”62
Colombia received hundreds of recommendations in the 2018 Universal Periodic Review
process and accepted the majority. Gender equality recommendations constituted 22 percent of
those.63 For example, Colombia accepted a suggestion from Lebanon to “Continue efforts to
achieve equality”64 and one from Uruguay recommended to “Redouble efforts to ensure in
practice, progress towards gender equality as enshrined in legislation.”65 The practical benefit of
international recognition of the adversity facing Colombian women remains unclear.
Participation
In February 2020, the UN High Commissioner for Human Rights released a country
report on Colombia. OHCHR “observed that women and LGBTI persons continued to face
challenges to participate in electoral processes. Women represented 37.2 percent of the

62

Situation of human rights in Colombia Report of the United Nations High Commissioner for Human Rights.
United Nations General Assembly, Human Rights Council – 40th Session February 4th, 2019. P. 9, ¶ 61. Available at:
https://www.hchr.org.co/documentoseinformes/informes/altocomisionado/A-HRC-40-3-Add-3-ENG.pdf (accessed
on 4/8/20)
63
Colombia - Infographic, OHCHR. Available at:
https://lib.ohchr.org/HRBodies/UPR/Documents/Session30/CO/COLOMBIA_Infographic_30th.pdf (accessed on
4/8/20)
64
Universal Periodic Review - Colombia 2018, OHCHR. Matrix of recommendations. Available at:
https://www.ohchr.org/EN/HRBodies/UPR/Pages/COIndex.aspx (accessed on 4/8/20)
65
Id.

17

candidates, and two women were elected as governors (6.2 percent) and 132 as mayors (12
percent), compared to five and 134 respectively in 2015.”66
Colombia has done little to ensure the real and effective participation of women in
society. Traditional gender roles are strictly enforced, and women are discouraged from political
leadership, particularly in rural areas. IAHCR has noted that “[a]ll the circumstances that have
historically exposed women to discrimination and to inferior treatment, particularly their cultural
differences and reproductive capacity, and the civil, political, economic and social consequences
of their position of disadvantage, are exploited and manipulated by the actors in the armed
conflict in their struggle to control territory and economic resources.”67 Discrimination is
systematic throughout Colombia, although less pronounced outside of conflict areas. According
to UN Women “Colombia is displaying important signs of economic growth as well as progress
in the human development indicators. But there still are gender gaps particularly in the economic
and political spheres.”68
Threats of Reprisal
In Colombia, crimes against women often go unreported “due to weak protection
mechanisms” creating a “heightened risk of gender-based violence, particularly domestic
violence against women,”69 according to Amnesty International. Opposition to systematic reform
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is indicated by “the serious situation of women who work to defend human rights.”70 While
women are not always the direct target of gender animus, “[h]uman rights defenders continue to
be the main victims of the ongoing armed conflict.”71
In the 2013 IACHR report Truth, Justice, and Reparation, the Commission noted that
“[v]arious organizations active in the protection of women’s rights in Colombia—particularly in
the area of sexual and reproductive rights—described the harassment, stigmatization, persecution
and criminalization that defenders of these rights experience.”72Since that report, the situation
has worsened. According to OHCHR, “[t]he killings of female human rights defenders increased
by almost 50 percent in 2019 compared to 2018.”73 Perhaps most troubling: “it appeared that
denouncing abuses was perceived as a threat by regional and local economic and political
interests, as well as by various armed groups, including paramilitaries.”74 The targeted killing of
female leaders and rights defenders are acutely felt, as they occur in areas with the least
protections for women: “According to OHCHR and to official data, the majority of the killings
were committed in municipalities with a high level of gender-based violence.”75
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Access to Remedy
Efforts by the Colombian government to combat the danger, threats, harassment and acts
of violence targeting women are ineffective. Colombian women lack confidence in the police
and judiciary to remedy violations. According to IACHR, women encounter “basic obstacles in
getting access to justice,”76 and crimes are carried out with impunity, as “no one is ever made to
answer for the vast majority of cases of sexual violence in Colombia.”77 The written word of law
lacks efficacy, as enforcement is rare.78
In 2015, progressive policies were enacted to decentralize the judiciary in urban areas and
to promote efficiency of the courts system. The new policies have alleviated some of the
backlog. Women ultimately bear the brunt of the burden. According to the World Bank:
“Victims face fear of retribution, time constraints to access services, and a lack of knowledge
about their rights. These barriers disproportionately affect women, who are also more likely to
require specialized services as survivors of sexual violence.”79
WOMEN’S RIGHTS IN HAITI
Statement of Positive Law and Treaties
Haiti has ratified all human rights treaties, including CEDAW.80 Haiti also has adopted
the Inter-American Convention on the Granting of Political Rights to Women (1958), the
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Convention on the Political Rights of Women (1958), and the Inter-American Convention on the
Prevention, Punishment and Eradication of Violence Against Women (1997).81
At a national level, the Haitian Constitution contains several provisions to ensure gender
equality. The Preamble proclaims “the equity of gender” to be one of the bases of governance.82
The Constitution further recognizes the “principle of the quota of at least thirty percent (30
percent) of women ... at all levels of national life, notably in the public services.”83 The
constitutionally established “Protector of Citizens,” a form of ombudsperson to protect Haitians
from governmental abuse is directed to “pay a special attention to the complaints presented by
women, particularly in that relating to the discriminations and the aggressions of which they may
be victims notably in their work.”84 Finally, the constitution guarantees “access to superior
studies ... in full equality, to all.”85
Implementation of Women’s Rights in Haiti
Due to decades of political, economic, and environmental strife, the government of Haiti
has been unable to fulfill its obligations under the Constitution and has “hindered Haiti’s ability
to meet the basic needs of its people and resolve longstanding human rights problems.”86 The
majority of women in Haiti experienced some form of gender-based violence during their
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lifetime, and “sexual harassment is largely tolerated by the state, and the victim is often blamed
by society.”87 Despite Constitutional guarantees, “[i]lliteracy and poor education, gender-based
violence, and the use of child domestic workers remain major human rights concerns.”88
The CEDAW Committee reported with alarm in 2009 that “there is no specific legislation
criminalizing violence against women … [and] that marital rape and sexual harassment are not
classified as criminal offences.”89 Amnesty International reported as of 2017/2018 that although
gender-based violence remained prevalent and under-reported, “[t]he government tabled
comprehensive reforms of the Criminal Code in Parliament. It contained new provisions to tackle
sexual violence, including criminalizing rape in marriage.”90
Gender Equality
While the Constitution invokes equality, deeply rooted stereotypes have prevented actual
implementation of the ideals contained in CEDAW. The CEDAW Committee has expressed
concern “at the absence of domestic legislation prohibiting discrimination against women and
providing sanctions for such discrimination,”91 attributing much of the problem to patriarchal
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attitudes regarding traditional gender roles.92 In other areas of gender equality, the Haitian
government openly supports anti-LGBT legislation: “In August, it approved a law making samesex marriage and public support or advocacy for ‘homosexuality’ illegal.”93
Equal access to education is significantly more challenging for women in rural areas,
compounding an already high level of illiteracy and high school dropout rate.94 Women face
unemployment due to inferior education, and women who manage to find work are forced to
accept menial labor jobs, rarely ascending to a position of power.95 Unemployment among
women in the formal sector is a third higher than that of men, and wages are 2.5 times less than
for men.96 Systematic inequity prolongs the cycle of poverty.
Haiti has no reproductive rights for women. It is one of the few countries in the world to
implement a complete ban on abortion, joining the ranks of other human rights abusers such as
Egypt and Congo.97
Participation
According to the International Foundation for Electoral Systems (IFES), “[a]lthough
Haiti has a relatively substantive legal and normative framework for women’s political

92

Id.
Amnesty International Report 2017/18, Amnesty International. P. 185. Available at:
https://www.amnesty.org/download/Documents/POL1067002018ENGLISH.PDF (accessed on 4/8/20)
94
Concluding observations of the Committee on the Elimination of Discrimination against Women - Haiti. UN
Women, Forty-third session, 19 January-6 February 2009. ¶ 30-31. Available at:
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsgGIUyogsos8GkK8D
nmVpyzSebkCtoFWOIpCsJV3wc8KDMiLfzcKAajCF5F6B%2BpLEacXumj%2BJ7%2FSY%2B96zdF9B0p3dTH
Rv0kSrIqhMRuZoghu (accessed on 4/8/20)
95
Id. at ¶ 32.
96
Violence Against Women in Elections in Haiti: An IFES Assessment (May 2018) International Foundation for
Electoral Systems. P.8. Available at: http://aceproject.org/ero-en/misc/violence-against-women-in-elections-in-haitian (accessed on 4/8/20)
97
The World’s Abortion Laws - Haiti, The Center for Reproductive Rights. Available at:
https://reproductiverights.org/worldabortionlaws?country=HTI (accessed on 4/10/20)
93

23

participation and personal security, it has been eclipsed by a near-total lack of
implementation.”98 Political instability and lack of resources have contributed to shortfalls of
Constitutional promises: “Funding for the Ministry for the Status of Women and Women’s rights
was cut from 1 percent to 0.3 percent of the state budget in 2016.”99 Voter turnout is low, due to
violence and threats at polling stations, where women are easy targets.100
IFES reports that “[w]omen who engage in politics face constant and vicious attacks on
their moral character and probity of their sexual behavior. Women who pursue or who have
successful political careers are routinely accused of prostitution or performing sexual services in
return for political favors.”101 Women are discouraged from running for office by their families
because of public maltreatment.102
Threats of Reprisal
According to a Refworld report on violence against women from 2012-2016, “fear of
retaliation from perpetrators and limited access to legal aid all discourage reporting [of rape].”103
Women in positions of leadership and those defending women’s rights face reprisals related to
their work: “In most cases, the authorities have failed to carry out prompt and thorough
investigations. Moreover, the authorities have not put in place effective protection measures to
enable the defenders to carry out their work without fear of reprisals, in violation of multiple
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orders from the Inter-American Commission on Human Rights (IACHR).”104 Female NGO
employees working to provide assistance to rape victims in Haiti were targets of violence, and
even suffered rape themselves.105
Access to Remedy
Mechanisms of justice are wanting: “Haiti's current criminal justice system does little to
protect women and girls from rape and gender-based violence, and its health system is also
failing victims.”106 Amnesty International reports that “[s]urvivors face entrenched impunity
within the criminal justice system.”107 Public confidence in the justice system has deteriorated
due to “deficiencies in mechanisms to monitor, investigate, prosecute and punish human rights
violations, including such atrocities as extrajudicial executions, torture, and widespread crimes of
sexual violence, including rape, as well as shortfalls in government policies and commitments in
these areas.”108
Criminal investigations, often bungled from the outset due to lack of resources,
“frequently result in the dismissal of charges due to insufficient information.”109 The Haitian
justice system is slow, underfunded, and sometimes corrupt. The result is that women face
discrimination at each step of the process in seeking justice, and “unrepresented women’s cases
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are rarely heard due to disorganization and corruption; cases are often prioritized based on
whether bribes are available to the judges or clerks taking the case.”110 According to the Institute
for Justice and Democracy in Haiti, all courts were closed from October through November 2019
because of security concerns, and on two occasions that year the office of the prosecutor in Portan-Prince was burglarized and material evidence was stolen.111
WOMEN’S RIGHTS IN HONDURAS
Statement of Positive Law and Treaties
Honduras is a party to the major international human rights treaties, including CEDAW.
Honduras is also a party to the American Convention on Human Rights and the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence Against Women. The
State of Honduras has not ratified the Optional Protocol to the Convention on the Elimination of
All Forms of Discrimination against Women.112
At the national level, Honduras has adopted policies for the advancement of women, such
as the National Plan Against Violence Towards Women, adopted in 2014.113 Honduras has also
proposed legislation to fund specialized projects to investigate femicides, crimes against women,
and generally improve access to remedy for women.114 Efforts have been made to promote the
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representation of women, including the Law on Equality of Opportunities for Women and a
regulation requiring the participation of women in electoral processes.115
Implementation of Women’s Rights in Honduras
In a February 2020 report on Honduras, the UN High Commissioner for Human Rights
found that “[s]tructural inequality persisted and women continued to experience discrimination
in all spheres of life. Women in conditions of poverty, indigenous and Afro-Hondurans, as well
as trans and lesbian women experienced multiple forms of discrimination.”116
OHCHR stated that “[w]idespread violence against women, inequality, insecurity and
impunity fuel migration and women human rights defenders in Honduras are regularly
criminalized, intimidated and even killed.”117 It noted as well that the issues “stem from a
machismo society.”118
Honduras has one of the highest murder rates in the world.119 Although violent deaths of
women were down recently, IACHR has warned “that the murders of women because of their
gender have not decreased in the same proportion as the other homicides in the country.”120
Furthermore, femicides are especially disturbing, as they are committed with “particular cruelty
against women and indicate a pattern of extreme violence against them that includes
kidnappings, disappearances, torture in ‘crazy houses’, mutilations, dismemberments, crushing
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of the face, body burns and other hate crimes.”121 The situation prompted a sobering
recommendation from the OHCHR: “After travelling throughout the country and hearing the
daunting reality women face, we saw that promising initiatives are not enough. Results must
follow.”122
Gender Equality
Women in Honduras have no reproductive rights. Honduras maintains a complete
prohibition of abortion regardless of circumstances.123 Very few countries maintain an absolute
ban, making no exceptions for rape, incest, or endangering the mother. According to the High
Commissioner, this “very restrictive legislation on sexual and reproductive rights represented a
major gap in the State’s fulfilment of its international obligations. Between 2008 and June 2019,
at least 47 women were prosecuted for abortion, including 28 since 2014.”124 Employment
standards have been found to be exploitive, and women earn much less than men: “women are
29 percent less likely to have equal economic participation and opportunities than men. That
year, Honduras scored 0.59 in estimated earned income, which shows a gender pay gap of
approximately 41 percent (on average, women's income was estimated to be 41 percent lower
than men's).”125

121

Id.
Honduras: Results from women's rights progress long overdue, say experts, OHCHR. 11/14/18. Available at:
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23875&LangID=E (accessed on 4/10/20)
123
Honduras 2019, Amnesty International. Available at:
https://www.amnesty.org/en/countries/americas/honduras/report-honduras/ (accessed on 4/10/20)
124
Situation of human rights in Honduras, Report of the United Nations High Commissioner for Human Rights on
the situation of human rights in Honduras. 2/24/20. ¶ 65. Available at: HRC/43/3/Add.2 (accessed on 4/10/20)
125
Gender gap index in the area of economic participation and opportunity in Honduras in 2020, by category,
Statista. Available at: https://www.statista.com/statistics/803807/honduras-gender-gap-labor-market-category/
(accessed on 4/10/20)
122

28

Participation
Despite the regulations designed to increase female representation, “the proportion of
women in national political leadership has actually gone down in recent years,” and the “rules on
equal representation of women and men in politics were distorted so that fewer women were
elected.”126 Moreover, female participation in Honduran civil and political society is a dangerous
undertaking: “[w]omen aiming for public and political life often faced discouragement and
sometimes violence.”127
Threats of Reprisal
Women and those seeking to improve the plight of women in Honduran society face
threats of reprisal: “Human rights defenders and journalists remain exposed to surveillance,
threats, harassment, smear campaigns, acts of violence and criminalization of their legitimate
activities.”128 Threats of reprisal and reprisal itself find no impediment in Honduras. According
to Amnesty International, “[t]he vast majority of attacks registered against human rights
defenders remained unpunished, as a result of multiple obstacles hindering investigations and
trials.”129
Access to Remedy
While threats of reprisal may deter women from reporting crimes, incompetence and
discriminatory practices “undermine public trust in the authorities and the justice system.”130
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Unsurprisingly, a culture of impunity prevails: “Impunity remained high in these cases, as
authorities lacked sufficient capacity and resources to investigate, prosecute and punish those
responsible.”131 Overall, the system for remedy is “marred by corruption and abuse, the judiciary
and police remain largely ineffective.”132 Upwards of ninety-five percent of femicides will go
unsolved.133 The lack of access to remedy exists in concentric rings. Human Rights Watch has
reported that “Government efforts to investigate and prosecute violence against members of
these groups have generally made little progress,”134 mirroring how “efforts to reform the
institutions responsible for providing public security have made little progress.”135
WOMEN’S RIGHTS IN MEXICO
Statement of Positive Law and Treaties
Mexico has ratified all the major international human rights treaties, including the
CEDAW.136 Mexico also has ratified the American Convention on Human Rights and the InterAmerican Convention on the Prevention, Punishment and Eradication of Violence Against
Women (“Convention of Belem do Pará”).137
At the national level, the Constitution mentions women several times, specifying that
“[m]an and woman are equal under the law.”138 It also provides that “[d]uring pregnancy, women
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shall not perform such work that requires excessive physical effort and could be dangerous
regarding pregnancy.” Women have the right to “enjoy a disability leave due to childbirth” and
“receive their full wages and retain their employment and the rights acquired under their labor
contract.”139 Additionally, “The National Development Plan (2013–2018) for the first-time
mainstreams gender equality and women’s empowerment in all its areas, and the National
Gender Equality Policy (2013 – 2018) is focused on advancing substantive equality.”140
Implementation of Women’s Rights in Mexico
The situation in Mexico vividly demonstrates that the existence of formal commitments
and laws does not always translate into positive trends on the ground. The UN Commission on
Women recently reported that “Mexico faces social, economic and land ownership disparities, as
well as persistent social disadvantages and high indices of discrimination that are the cause and
consequence of continuous marginalization in wide sectors of the population, mainly women,
girls, indigenous population and migrants.”141 Beyond day to day discrimination, Amnesty
International has found that “[g]ender-based violence against women and girls continued to be
widespread. The authorities failed to investigate these crimes and perpetrators were rarely
brought to justice ... The most recent official statistics on gender-based violence, those for 2016,
estimated that 66.1 percent of women and girls aged 15 or above had experienced gender-based
violence at least once in their lives and that 43.5 percent of women had experienced genderbased intimate-partner violence.”142
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Noting the broader trend in Latin America, IACHR reported “that [w]omen in Mexico, as
in other countries, continue to be the victims of certain crimes at rates higher than men.”143
Widespread violence against women led to the Alert of Gender Violence Against Women
(AVGM),”144 which as mentioned above has done little to stop the trend. Likewise, the UN
special rapporteur on torture pointed to “the use of sexual violence as a form of torture, mainly
against women detainees. Sexual torture includes forced nudity, insults and verbal humiliation,
groping of breasts and genitals, insertion of objects in the genitals and repeated rape by multiple
individuals. Few of these cases have been investigated or punished, or else they have been
classified as less serious conducts, and they present particular challenges for victims, who are
often revictimized when they file complaints or undergo medical examinations.”145
Gender Equality
The UN Commission on Women reports that “[i]n Mexico and the world, efforts have
been made to achieve gender equality; however, women still have less participation in public life
compared to men, there are fewer women in leadership positions, and they have fewer
opportunities in the labor market.”146 Wages for women are 16.5 percent less than the average
wage for men.147 Women also complete more than 30 hours of unpaid domestic labor per week,
compared to men who contribute about ten hours.148 “In 2019, the participation rate of women in
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the labor market in Mexico is 45 percent, compared with 77 percent of men.”149 Women
experience disproportion levels of illiteracy: “This leaves women in a situation of vulnerability
in the labor market, as well as marked wage gaps that reach up to 35 percent.”150
Gender equality in Mexico has been at the forefront of recent legislative efforts. In the
last 5 years, Mexico has passed hundreds of reforms. Yet the benefit remains unclear. According
to the World Economic Forum, Mexico in 2018 was unable to rise out of the bottom half of 144
countries assessed for gender equality and had actually fallen from its 2014 ranking.151
“Discriminatory laws and practices, gender stereotypes, inequality in access to education,
[and] violence against women and girls,”152 have resulted in few opportunities for women and
inability for women to gain financial independence. While aspirational policies have been
undertaken, the UN Commission on Women says the Mexican State’s “accountability of gender
equality achievements is still deficient.”153
Participation
The Mexican Constitution contains provisions such as: “Promote indigenous women
development by supporting their productive projects, protecting their health, granting incentives
for their education and fostering indigenous women participation in decision-making process of
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their communities.”154 The Constitution also provides: “The political parties’ main objectives
shall be ... to guarantee gender equality in candidates to local and federal Congress.”155
Advances in the field of female representation have recently been codified: “In March
2015 ... parity became a statutory obligation to register candidates.”156 Yet: “ [g]ender equality in
Mexico faces a series of structural challenges characterized by an unrelenting gap between
formal and substantive equality in all areas of development; it means that there is an
implementation gap between what is stated in the laws, plans, programs and budgets on women’s
rights and practical implementation and compliance in daily life.”157 While CEDAW was ratified
by Mexico with the intention of eliminating discrimination against women, the Commission
notes that “[p]olicy harmonization with international commitments, especially CEDAW ... is still
partial[.]”158
Threats of Reprisal
The Government of Mexico faces “allegations of sexual violence, especially against
women in detention and the reports of assaults, killings and acts of harassment against female
human rights defenders and journalists.”159 The UN Commission on Women has shared this
sentiment: “A cause for concern is the escalation of generalized violence in several target areas
of the country, showing patterns of human rights violations and impunity at all levels, in
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particular enforced disappearances, torture, arbitrary detention, as well as attacks on human
rights activists and journalist men and women alike.”160
Access to Remedy
Laws seem to be impotent in both the protection of women and in the pursuit of justice.
Ninety-eight percent of crimes committed in Mexico go unpunished.161 The police are corrupt,
and the judiciary is no better: “The problem permeates the police, the courts, and many public
prosecutors’ offices, producing a generalized perception of impunity.”162
The climate of generalized violence has serious consequences for the rule of law in
Mexico: “In particular, when violent crimes—whether committed by private parties or State
agents—end up in impunity, the violence is perpetuated, as the perpetrators do not face the
consequences of their actions, creating a spiral of impunity.”163
Like many Latin American countries, women are victims of murder because of their
gender in Mexico. The General Law on Women’s Access to a Life Free from Violence includes
the term “femicide violence,” which is defined as “an extreme form of gender-based violence
against women, resulting from the violation of their human rights, in the public and private
spheres, consisting of misogynistic conduct that can lead to social and state impunity and may
culminate in homicide and other forms of violent death of women.”164

160

UN Women – Mexico. Available at: https://lac.unwomen.org/en/donde-estamos/mexico (accessed on 4/10/20)
The Human Rights Situation in Mexico, IACHR. 12/31/15. P.37. Available at:
http://www.oas.org/en/iachr/reports/pdfs/Mexico2016-en.pdf (accessed on 4/10/20)
162
Id. at 47.
163
Id. at 46.
164
The Human Rights Situation in Mexico, IACHR. 12/31/15. P.116. Available at:
http://www.oas.org/en/iachr/reports/pdfs/Mexico2016-en.pdf (accessed on 4/10/20)
161

35

To address rampant gender-based violence, the Mexican government created alerts for
gender-based violence against women. According to Amnesty International, by the end of 2019
“there was no indication that the alert mechanisms had reduced gender-based violence.”165
Femicides are up 10 percent in 2019 from the previous year. Ten women die violent deaths each
day in Mexico, up from seven per day in 2017.166 Recently, Mexican women staged a national
strike in March 2020 to protest violence against women.167

INDIGENOUS RIGHTS
The state of indigenous rights in Latin America and the Caribbean exists in two almost
entirely separated worlds: the law on the books and then the law, or more precisely, the lack of
the law in action. While many nations in Latin America and the Caribbean have ratified or
endorsed critical international instruments, there continues to be a severe lack of adherence to the
principles and values they enshrine. The reality for many indigenous individuals and groups is
that they overwhelmingly face persecution, discrimination, violence and economic ruin as a
result of both government and non-government actors. Further exacerbating this tragedy is the
stark lack of access to remedial measures and a near uniform fear of reprisals for attempting to
do so.
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Each nation studied in this report has endorsed the United Nations Declaration on the
Rights of Indigenous People (UNDRIP). Article 43 of the declaration states that “The rights
contained in this Declaration . . . constitute the minimum standards for the survival, dignity, and
well-being of the indigenous peoples of the Americas.”168 The articles, principles, and vision of
UNDRIP combine with other signed, ratified, and assented treaties, declarations, conventions,
and other regimes to establish the rights of indigenous peoples.
The nations studied in this report are bound by the UN Charter,169 and other international
legal instruments that have codified indigenous rights to culture170 and religion.171 These rights
are positively identified in every international instrument addressing indigenous rights.172 ILO
No. 169, for example, states that governments “shall respect the special importance for the
cultures and spiritual values of the peoples concerned of their relationship with the lands or
territories, or both as applicable, which they occupy or otherwise use, and in particular the
collective aspects of this relationship.”173
The right to culture and indigenous rights encompasses many aspects of life, including
self-determination and religion. The Human Rights Committee observes that “culture manifests
itself in many forms, including a particular way of life associated with the use of land resources,
especially in the case of indigenous peoples. That right may include such traditional activities as
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fishing or hunting.”174 Article 27 of the ICCPR prohibits states from denying minorities, which
include indigenous peoples,175 the right “to enjoy their own culture [or] to profess and practice
their own religion.”176
Indigenous rights to culture are, by their “raison d’etre,” owned collectively.177 The
Human Rights Committee clarified that the rights identified in Article 27 of the ICCPR are
collectively as well as individually actionable.178 The “persons designed to be protected . . . are
those who belong to a group and who share in common a culture, religion and/or a language.”179
Collective rights under Article 27 have been asserted with success at the international level when
natural resource extraction caused environmental damage that threatened an indigenous
people.180
Regional standards have also been adopted and added to the body of accepted principles
and rights for indigenous peoples. For example, the American Declaration on the Rights of
Indigenous Peoples, was adopted by the Organization of American States in 2016.
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In addition to the exploration of traditional indigenous rights in the Americas, this report
also examines Afro-descendant rights. The OAS estimates that 200 million people of African
descent live throughout the Americas.181 While representing a substantial portion of the
population, this group has faced disproportionately high levels of hardship and discrimination. In
response to the unique hardships faced by this community, there are a variety of international and
regional legal instruments and standards specifically addressing the rights of Afro-descendants.
The UN Committee on the Elimination of Racial Discrimination (CERD) described those
rights in its General Recommendation No. 34 regarding racial discrimination against people of
African descent.182 It outlined those rights in part to be
3. People of African descent shall enjoy all human rights and fundamental
freedoms in accordance with international standards, in conditions of equality and
without any discrimination. 4. People of African descent live in many countries of
the world, either dispersed among the local population or in communities, where
they are entitled to exercise, without discrimination, individually or in community
with other members of their group, as appropriate, the following specific rights:
(a) The right to property and to the use, conservation and protection of lands
traditionally occupied by them and to natural resources in cases where their ways
of life and culture are linked to their utilization of lands and resources; (b) The
right to their cultural identity, to keep, maintain and foster their mode of life and
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forms of organization, culture, languages and religious expressions; (c) The right
to the protection of their traditional knowledge and their cultural and artistic
heritage; (d) The right to prior consultation with respect to decisions which may
affect their rights, in accordance with international standards.183
In addition to CERD, the Declaration of Santiago and the Declaration of Durban
acknowledge the discrimination and the unique circumstance that many Afro-descendants
face throughout the Americas.184 These instruments have helped develop and expand the
already existing body of international human rights standards that have been enshrined in
a plethora of international treaties, conventions, declarations and cases concerning rights
for indigenous and Afro-descendant individuals and groups.
INDIGENOUS RIGHTS IN BRAZIL
National Law Supplementing International and Regional Obligations
Brazil’s domestic legislation has references to both indigenous rights as well as AfroBrazilian anti-discrimination laws. These protections and recognitions have taken various forms
from legislation and constitutional provisions to governmental agencies. “Brazil’s domestic legal
system provides for a clear prohibition of racial discrimination. The Constitution of Brazil
criminalizes acts of racism subjecting them to imprisonment without the right to bail or
prescription. This prohibition is reflected in Law No. 7716 that was later modified by Law No.
9459, which expanded its focus to include acts arising not only from racial discrimination but
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also discrimination based on ethnicity, religion or nationality”185 Additionally, Article 231 of the
Brazilian Constitution grants “original rights [to indigenous peoples] over the lands they
traditionally occupy.”186
These provisions have been further expanded with additional legislation. “Law No.
10.369 of 2003 established guidelines and bases for national education and included mandatory
teaching of Afro-Brazilian history and culture in educational institutions.”187 In addition to
varying degrees of domestic legislative initiatives, Brazil has instituted several governmental
organizations such as Fundação Nacional do Índio or (FUNAI), aimed at implementing some of
the rights and protections enshrined in domestic legislation.
Record of implementation
Brazil has a relatively positive track record in adopting international and regional
standards. But the actual implementation of these policies and rights has been sparse and at times
non-existent. The current constitutional system of indigenous territory demarcation has been
criticized by proponents of indigenous rights, who say that the process of demarcation has been
painfully slow.188 This is exacerbated by the fact that the FUNAI, the governmental agency
tasked with the protection of Indigenous rights, lacks the resources to properly protect territory
from encroachment once registered.189
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The issues surrounding FUNAI have worsened under the current government, which has
prevented the demarcation of indigenous lands from continuing.190 At an IACHR hearing in
February 2019, a coalition of indigenous groups told the Commission that the newly installed
Bolsonaro government “has ramped up land grabs, intimidation and killings.” They also
described “a sharp uptick in attacks on indigenous people since Bolsonaro won the presidency in
the October 2018 elections.”191 The groups reported that they have seen local healthcare centers
set ablaze, including being firebombed by farmers, as well as being shot at with rubber bullets.
Many indigenous members were injured during this conflict and some were killed. Angela
Amanakwa Kaxuyana, coordinator of an umbrella group of Brazilian indigenous organizations,
stated that “now these attacks are institutionalized, as in the president himself incites hatred.”192
In response, IACHR “stressed its concern about the structural issues regarding [indigenous]
communities, . . . including the demarcation of indigenous land, the time requirement condition,
the institutional weakening of [FUNAI], as well as threats, attacks and harassment against
indigenous leaders and defenders.”193
Although the American Declaration on the Rights of Indigenous Peoples says that
indigenous peoples should be able to “freely pursue their economic, social, and cultural
development,”194 this right has not been protected in Brazil. Rather, environmentalists and
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indigenous peoples have been viewed as opponents to economic growth and barriers to
development by private economic groups and, at times, the government.195
A recent World Bank examination of indigenous rights in Latin America found that
“indigenous peoples continue to be confronted with glass ceilings and structural barriers that
limit their full social and economic inclusion. While indigenous peoples make up 8 percent of the
population in the region, they represent approximately 14 percent of the poor and 17 percent of
the extremely poor in Latin America. Also, they still face challenges to gain access to basic
services and the adoption of new technologies, a key aspect of increasingly globalized
societies.”196 This trend applies to Brazil as well. There has been a clear dichotomy between the
advances of society as a whole and the exploitation of the lands and resources of indigenous
individuals and groups within Brazil.197
The negative trends in Brazil’s protection of indigenous rights were documented by the
UN Special Rapporteur on the rights of indigenous peoples in a 2016 trip to the country. After
noting Brazil’s laudable formal protections for indigenous rights and past advances, she noted
that in the eight years between her visit and that of her predecessor, “there has been a disturbing
absence of progress in the implementation of his recommendations and the resolution of longstanding issues of concern to indigenous peoples. Instead, information received points to an
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extremely worrying regression in the protection of indigenous people’s rights.”198 She identified
a variety of concerns ranging from economic development and land use to death and detention of
indigenous peoples attempting to assert their legal rights.
This report highlights the issues of land use and economic development: “A constant
refrain from indigenous peoples throughout the country was the urgent need to complete the land
demarcation processes, as this is fundamental to all their rights. They repeatedly stressed that the
State's prolonged lack of effective action and protection is forcing them to reclaim their lands in
order to guarantee their survival. Many even stated that if faced with evictions they would not
leave their lands and would be prepared to die on them, if necessary.”199 As was highlighted with
FUNAI, land demarcation has been halted under the current administration in Brazil. This has
led to increased conflict with those seeking to exploit or develop these otherwise “traditionally
occupied” lands guaranteed to indigenous groups under Article 231 of the Brazilian
Constitution.200
The Special Rapporteur expressed particular concern that “there is no adequate
mechanism for consultation with indigenous peoples in relation to major development
projects.”201 Nor do indigenous peoples have meaningful input in the adoption of laws,
regulations and policies that directly affect them.202 These deficiencies amount to “a failure on
the part of the Government to implement good faith consultations with indigenous peoples in
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order to obtain their free, prior and informed consent”203 in violation of Brazil’s obligations
under national, regional and international law and standards.
This backward movement in protecting basic indigenous rights to self-determination and
free, prior and informed consent comes in a context of violence.204 The Special Rapporteur noted
that “[a] matter of pressing concern is the number of documented and reported attacks on
indigenous peoples.”205 Despite some governmental acknowledgement that it must protect
human rights defenders and indigenous leaders, “[i]n most cases, impunity allows violent
practices by private security forces, armed mercenaries and State forces to continue unabated.”206
The disadvantaged nature of the Afro-Brazilian community is stark: “Despite making up
more than half the country’s population, Afro-Brazilian economic participation is only 20 per
cent of gross domestic product. Unemployment is 50 percent higher among Afro-Brazilians than
European descendants and the average monthly income of European descendants is US $860,
nearly double that of Afro-Brazilians at US $466. ”207
Despite constitutional protection of minority groups and laws against racial and other
forms of discrimination, Afro-Brazilians still face enormous challenges within legal mechanisms
and structures. “Despite the high percentage of Afro-Brazilians in the population and the serious
efforts and advances that have been made in combating direct discrimination against people of
African descent, the Working Group is concerned by the ongoing structural and institutional
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racial discrimination and xenophobia that cannot be effectively addressed by the existing legal
mechanisms and legislation.”208
Reprisals and Remedy
Lack of access to remedy is a serious problem for indigenous peoples in Brazil. The
‘significant barriers’ they encounter include “a lack of resources, cultural and linguistic barriers,
institutional racism and ignorance of their cultures and rights on the part of the judiciary and law
enforcement forces.”209 These barriers to remedy are compounded by what the Special
Rapporteur calls “the increasing criminalization of indigenous peoples and violent attacks and
killings with impunity.”210 More recently, speaking of the region as a whole, she has explained
that “[c]riminalization is really about using the justice system to stop indigenous peoples from
pursing their own activities and their own actions against projects that are destructive to
them.”211
There are still stark challenges for victims of racism and discrimination from both
indigenous and Afro-Brazilian communities in seeking access to justice and remedy. “[V]ictims
of racism and discrimination face several barriers to accessing justice and seeking remedies.
These include lack of awareness or knowledge of existing protective laws which may prevent
them from reporting cases or pressing charges; negative experiences of the justice system and
lack of confidence in the process; discriminatory attitudes or lack of interest among the police
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and lawyers; lack of financial resources; and geographical marginalization. . . racism cases did
not often reach court as at each stage they became weaker and weaker and…they arrived at court
as “injuries” cases not considered as racial discrimination.”212 The ability for individuals and
groups to access justice and remedial mechanism, and to be free from the fear of reprisal is
critical to facilitating human rights, and international, regional, and national legal obligations.
INDIGENOUS RIGHTS IN COLOMBIA
National Law Supplementing International and Regional Obligations
Colombian national laws supplementing international and regional obligation for
indigenous groups and Afro-Colombians have been sparse, and often go unapplied or
implemented. Often, governmental agencies provide licenses and other forms of development
over protected ingenious and Afro-Colombian lands in contravention of international, regional
and even national commitments and obligations. “Over the years, the Colombian authorities have
granted licenses to mining and other companies looking to exploit these lands and their vast
natural resources, and in the case of the territories of Indigenous and Afro-descendant
communities they have often done so without properly consulting with them and obtaining their
free, prior and informed consent.”213 Free, prior and informed consent is a cornerstone of
UNDRIP and internationally and regional recognized indigenous rights, and has often been
disregarded with development projects in Colombia.
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In addition to uneven application of international and regional legal obligations, domestic
legislation which flies directly against those enshrined principals has often been adopted.
“[L]egislation introduced by the government could actually make it more difficult for those
forced off their land to gain legal ownership and effective control. For example, Law 1753,
approved by Congress in June 2015, could make it easier for companies to set up operations on
misappropriated lands or lands over which control has been secured through human rights
violations and abuses, including on territories collectively owned by Indigenous People and
Afro-descendant communities.”214 Not only has there been sparse adoption of domestic
legislation to enshrine and protect indigenous and Afro-Colombian communities, often there has
been domestic legislation which has in effect stripped individuals and groups of those enshrined
rights.
Record of implementation
Despite Colombia’s formal adoption of relevant international and regional treaties and
some domestic legislation, its record of protecting indigenous rights is fraught. As IACHR noted
in 2014, “[a] variety of sources, including the Constitutional Court and the United Nations
[Special] Rapporteur on the rights of indigenous peoples, have . . . pointed out that this
sophisticated body of laws to protect indigenous peoples and their members stands in stark
contrast to a reality of profound and repeated violations of the most basic human rights.”215
A recent Amnesty International study found that “[f]orced displacement and the
misappropriation of land, often through violence and intimidation, have been a defining feature
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of Colombia’s internal armed conflict. These human rights violations and abuses have targeted
above all Indigenous, Afro-descendant and peasant farmer communities. For these communities,
whose identities and livelihoods are intimately linked with the land on which they live and work,
the trauma of displacement has been particularly acute.”216 Despite a fragile peace deal between
the government and FARC in 2016, there continues to be significant internal conflict over lands,
rights and legal jurisdiction. The National Indigenous Organization of Colombia (ONIC)
reported in 2019 that 87 indigenous leaders had been murdered since the peace deal was signed,
and the number of human rights violations has increased.217
In their book Law and Globalization from Below, César A. Rodríguez-Garavito and Luis
Carlos Arenas explore indigenous rights, transnational activism and legal mobilization of
indigenous peoples in Colombia, whom they find “historically subjected to the cruelest forms of
exclusion [and] [t]today. . . to be the ‘poorest of the poor.’” 218
“The head of Colombia’s army, frustrated by the nation’s faltering efforts to secure
peace, has ordered his troops to double the number of criminals and militants they kill, capture or
force to surrender in battle — and possibly accept higher civilian casualties in the process,
according to written orders and interviews with senior officers.”219 Indigenous groups are facing
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armed conflict with government actors as a result of increased militarization, as well as from
non-governmental groups.
The complex relationship between government and nongovernment actors has had a
serious and often detrimental impact on indigenous groups, including cultural extinction. “It is
deeply disturbing to the IACHR that at the present time, numerous indigenous peoples in
Colombia face a very real danger of physical and cultural extinction due to a number of complex
factors. . .[including] the impact of the armed conflict. . . a number of organizations have
observed that 65 indigenous peoples are on the verge of extinction. . . Columbia’s Constitutional
Court concluded that 34 indigenous peoples in Colombia are at risk of physical and cultural
extinction as a consequence of the armed conflict and forced displacement.”220 The ongoing
violence and instability in Colombia, despite the 2016 peace accord, has continued to bring
substantial and potentially catastrophic results to Colombia’s indigenous populations.
The struggle for human rights in Colombia is not limited to the plight of traditional
indigenous individuals and groups alone. “For Indigenous People, Afro-descendants and peasant
farmers, access to land is not a whim, but is an intrinsic part of their identity and existence as
communities.”221
Afro-Colombians, while representing a significant portion of the population, have
confronted significant discrimination and violence, often as a result of attempting to assert legal
rights. “‘The single most targeted group was human rights defenders advocating on behalf of
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community-based and specific ethnic groups such as indigenous peoples and Afro-Colombians’,
Marta Hurtado told reporters in Geneva, adding that the number of women human rights
defenders killed increased ‘by almost 50 per cent in 2019 compared to 2018.’”222
Afro-Colombians and human rights advocates are continuing to encounter violence and
even death. This trend of increased suffering can be identified though specific examples. “On
Saturday May 4 [2019], unknown armed men opened fire and tossed a grenade at a group of
prominent Afro-Colombian leaders in the town of Santander de Quilichao, in the southwestern
department of Cauca. The attack is emblematic of the deteriorating security situation faced by
human rights leaders in ethnic communities, as well as the Colombian government’s inability to
provide them with basic measures of protection and justice.”223 While there have been important
steps in Colombia in addressing the decades of armed conflict within the nation, recent trends
indicate an increase in attacks and deaths of human rights defenders in indigenous and AfroColombian communities.
Reprisals and Access to Remedy
Colombia has seen significant violence aimed at indigenous and Afro-Colombian
communities. Often this violence is tied to territory and land disputes related to the decades long
internal conflict. “Dozens of indigenous and social leaders have been killed in the aftermath of
Colombia’s historic 2016 peace accord as illegal armed groups and dissidents seek to exert
control over former rebel territory and lucrative drug routes. . . An initial investigation suggested
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the massacre came in retaliation for the capture of three members of a residual FARC front by
members of the indigenous guard unit, community leaders who mete out justice in their
territories.”224 Retaliatory measures by armed groups seeking to assert control over indigenous
lands and territories is a substantial impediment to attempts to protect lands, and assert legal
rights.
This lack of access to meaningful remedies for these indigenous and Afro-Colombian
groups and individuals has led to conflict, as well as the very real and sizeable marginalization of
these groups. “The nearly 2 million Colombians belonging to 115 indigenous groups carry less
political and economic weight than their brethren in neighboring countries like Ecuador or Peru
and are largely relegated to poverty-stricken areas traditionally neglected by the state and where
alternatives to growing illicit crops are hard to come by.”225 The marginalized position in society
of these groups has made them especially vulnerable to intimidation and violence, as legal
remedies are often sparse, and reprisals can be swift and devastating.
INDIGENOUS RIGHTS IN HAITI
National Laws Supplementing International and Regional Obligations
While Haiti has adopted more treaties, conventions, and declarations than almost any
country in the region, the recognition and protection of indigenous rights in domestic legislation
is limited and implementation and adherence is almost non-existent. This difficulty in the
administration of law in Haiti has deep and significant historical roots. “‘Lawyers' immunity is
under constant threat. Under the Duvalier regime, lawyers were intimidated from defending their
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clients through pressure and violence. Courts of justice were in effect "run by the judges,
appointed by the "President for Life" (the Duvaliers), who lacked the independence to make
judgments about abuses against human rights."226 Domestic laws of significance on the rights of
indigenous and Afro-descendant groups and individuals are strikingly absent. Additionally, the
adherence to and implementation of laws at all levels is inconsistent, at best; most often, the law
is outright disregarded.
Record of implementation
Haiti has been plagued by political instability, immense poverty, and significant violence
throughout its history. During unrest in 2018, dozens of civilians were brutally murdered in the
capital city in an orchestrated political and social attack on impoverished communities. “During
that period, Nov. 13-17, men, women and even children as young as 4 were shot to death, their
bodies then fed to dogs and pigs. Women were raped and set on fire, as was a police officer . . .
The lack of accountability for the massacre is a festering problem for [President Jovenal] Moïse,
along with the U.S. government, the UN and others who want to see Haiti move beyond crisis
upon crisis.”227 Haiti is a nation that has been suffering human rights abuses for decades. Often
these abuses arise from government and non-government forces alike, and the abuse is often
indiscriminate.
In many ways it is difficult to distinguish the abuses of individuals and groups in Haiti, as
there is a complete lack of protection for Haiti’s poorest citizens. The overlap between Afro-
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descendants, indigenous groups, and the general population of impoverished individuals within
Haiti is significant. While approximately 95 percent of the nation is of predominantly African
descent, Haiti was initially inhabited by three distinct indigenous populations — the
Guanahatabey, the Arawaks or Tainos, and the Caribs.228 Today these groups share many of the
same struggles for basic rights and freedoms. 229
The rule of law in Haiti is tenuous at best. Haiti’s elites dominate political and
governmental agencies to the detriment of the larger population.230 Coupled with political
instability and a lack of economic and jurisprudential reform, Haiti continues to be one of the
least-safe and most corrupt nations in the region.231 “The country’s most vulnerable communities
continue to face environmental risks, such as widespread deforestation, pollution from industry,
and limited access to safe water and sanitation.”232
This highly corrupt and dysfunctional justice system has led to arbitrary arrests and
severe overcrowding of prisons.233 The weak rule of law contributes greatly to wider human
rights abuses throughout the nation, and a nearly complete lack of adherence to its international
commitments on human rights.
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“Inequality continues to be a serious concern and remains the core cause of the critical
situation of human rights in the country.”234 Haiti, for example, did not submit its required report
to the Committee on the Elimination of Racial Discrimination for the 14th periodic report.235 In
fact, Haiti has been at least 10 years overdue on its submission of its report on the
implementation of the Convention on the Elimination of All Forms of Racial Discrimination, of
which it is a party.236
Reprisals and Access to Remedy
One significant issue for indigenous individuals and groups seeking remedy of legal
wrongs is the fear of reprisals.237 With the rule of law tenuous at best throughout Haiti, the fear
of reprisal for attempting to assert human rights and indigenous rights is significant. The Haitian
government has often struggled to provide an even application of the law, free from corruption.
As a result, this makes it especially challenging for indigenous peoples to seek remedy from the
government or from international institutions. Beyond this challenge is simply creating an
accurate depiction of the state of indigenous rights in the nation, as the suffering of the
indigenous community is nearly indistinguishable from the plight of Haitians in general.
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INDIGENOUS RIGHTS IN HONDURAS
National Law Supplementing International and Regional Obligations
Domestic legislation aimed at the protection of indigenous rights in Honduras has lagged
behind nearly every other nation in the region. There is very little domestically implemented
legislation and rights for indigenous individuals and groups in Honduras. “Honduran domestic
legislation contains hardly any recognition of or protection for the rights of indigenous peoples. .
. The only reference to indigenous peoples’ rights in the Constitution comes in article 346, which
provides for the duty of the State to ‘adopt measures to protect the rights and interests of
indigenous communities in the country, especially the lands and forests where they have
settled.’”238
This challenging legal landscape has created a system of little to no adherence to
internationally and regionally recognized rights. While there have been recent attempts to create
administrative support, the implementation of these directives has been ripe with corruption and
challenge. “The recent administrative reform and the establishment of various ministries do not
seem to have resulted in any improvement in incorporating the rights of indigenous peoples into
State activities, owing to poor coordination and institutional weakness.”239 These institutional
weaknesses, combined with scant national legislation, have allowed for some of the greatest
human rights abuses of indigenous rights in the region.
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Record of implementation
Honduras has a significant indigenous and Afro-descendant population, with estimates
ranging from seven percent (2001 census) to 20 percent of the population (2007 count by
indigenous groups).240 Honduras also is one of the most violent countries in the world and
indigenous peoples are often on the frontlines of this widespread violence.241 In a 2016 report,
the UN Special Rapporteur on the rights of indigenous people aptly summed up the situation of
indigenous peoples there: “Indigenous peoples face systemic problems that hinder the full
enjoyment of their rights. The lack of protection for their lands, territories and natural resources,
together with impunity and inadequate access to justice, are fundamental problems that leave
them totally defenseless in the face of acts of violence by various parties.”242 She noted
indigenous groups whose leaders had been murdered. Violence against indigenous groups that
oppose major development projects is a particular problem, illustrated by the murder of Berta
Cáceres, who led opposition to a dam being built on the ancestral lands of the Lenca people.243
Violence against indigenous peoples is closely connected to their efforts to assert or
protect their rights to land, particularly in the context of major development projects.244
Indigenous leaders Armando Fúnez Medina, Ricardo Soto Fúnez and María Enriqueta were all
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shot while participating in a peaceful protest against mining and logging trucks passing through
their lands.245 A January 2017 Global Witness report finds that the overwhelming majority of
attacks are not investigated, and often the institutions of the judiciary, military and police are coopted into supporting the interests of private companies and those who attack indigenous
communities.246 Jalileh Garcia summed up the tremendous challenges facing indigenous
communities in Honduras:
In 2017, Honduras was considered the deadliest country for land and
environmental defenders, affecting many of the Indigenous Peoples who live
there. . . [Despite legal safeguards], indigenous communities in Honduras have
been excluded from free, prior, and informed consent and consultation regarding
the development of extractive industries such as mining, hydro-electric, and
monoculture projects that occur in their territories. As a result, this has caused
conflicts between the indigenous communities and the state, as the state has
allowed for companies to enter their territories and extract raw materials from
their lands. Effectively, this has had devastating effects from the contamination of
water sources to a loss of food supply, infringing on cultural values and overall
violating Indigenous rights. Throughout this, both the state and companies are
complicit in these extractive schemes.247
The U.S. State Department’s annual human rights report affirms that the range of issues
confronting indigenous and Afro-descendant communities includes violence, discrimination and
inadequate social services.248
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Reprisals and Access to Remedy
Much of the violence described above amounts to reprisals against indigenous peoples for
asserting their rights, and the impunity with which those reprisals are carried out reflect how
inaccessible meaningful remedy is to those communities. The barriers to justice for indigenous
peoples range from ignorance on the part of judges and others of the indigenous rights to lack of
capacity in the justice system to manipulation of the system by unscrupulous actors.249 The State
Department reported being told by community leaders and others that “the government failed to
redress actions taken by security forces, government agencies, and private individuals and
businesses to dislodge farmers and indigenous persons from lands over which they claimed
ownership based on land reform law or ancestral land titles.”250
INDIGENOUS RIGHTS IN MEXICO
National Laws Supplementing International and Regional Obligations
Mexico has in recent years adopted a variety of constitutional and domestic laws which
aim to protect and enshrine indigenous rights. Article 2 of the Mexican Constitution has
reference to indigenous peoples.251 These rights are further expounded upon in Article 27 of the
Constitution which recognizes communal landholdings such as Ejidos.252 In 2013, however, a
constitutional amendment “relating to the energy sector and the necessary implementing laws
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were adopted, without due regard for existing legislation on the rights of indigenous peoples;
these new provisions allow for contracts to be awarded to private companies in the hydrocarbon
sector and facilitate the exploitation of natural resources many of which are located on
indigenous territories.”253 This type of legislation can often confuse or obfuscate other forms of
legislation and constitutional commitments.
This law appears to contradict in some important ways a 2011 constitutional amendment
further enshrining the rights of indigenous individuals and groups. “The Political Constitution of
the United Mexican States, adopted in 1917, was amended in 2011 and 2016 to incorporate
several references to the rights of indigenous peoples, including the right to self-determination
through the autonomous exercise of internal government in accordance with their traditional
rules, procedures and customs, and the right to elect indigenous representatives for the town
council in municipalities with indigenous populations. The authorities in Mexico are
constitutionally obligated to consult indigenous peoples when preparing national, state and local
development plans, and to incorporate their recommendations and proposals if appropriate.”254
Of the nations examined in this report, Mexico has adopted arguably the most comprehensive
mechanisms and laws for the protection of indigenous rights, but these rights are often still
unevenly applied.
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Record of implementation
The reality for many indigenous peoples in Mexico is a pattern of discrimination,
disenfranchisement, violence and lack of any meaningful reform such as free, prior, and
informed consent for impactful development.
The UN Special Rapporteur on Indigenous Peoples Rights, Victoria Tauli-Corpuz, urged
Mexico in late 2017 to work to achieve an equal and respectful relationship with indigenous
peoples, in order to end a ‘serious pattern’ of human rights abuses.255 One example of the issues
highlighted by the Special Rapporteur was during a October 2017 dispute between two
municipalities in the state of Chiapas. In that dispute 5,323 Tzotziles indigenous individuals were
displaced as a result of violence between the communities. This resulted in women, children and
elderly indigenous individuals abandoning their homes to flee violence.256
Despite Mexico’s international, regional, and domestic constitutional commitments, there
continue to be significant infringements against indigenous individuals and groups. Violations of
indigenous rights stem both from dysfunctional governmental entities that are unable or
unwilling to protect these rights and organized criminal elements and third parties that create
violence towards those who seek to assert their rights. The Special Rapporteur found “a serious
pattern of exclusion and discrimination, which in turn reflects in a lack of access to justice,
among other human rights violations.” She also noted that “indigenous peoples are not being
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properly consulted, according to international standards, on projects and other decisions that
affect their rights, including their right to life.”257
Activist Julián Carrillo was a community leader in the indigenous community who was
attempting to defend his territory from organized crime, illicit development, and the indifference
and occasional brutality of his own government. “In an interview, Julián Carrillo told Amnesty
International that his greatest concern was the high level of violence in the territory of Coloradas
de la Virgen resulting from the divisions in the community created by the granting of ejido rights
to non-Indigenous people of mixed heritage and organized crime. According to Julián Carrillo
and other members of the community, organized criminal networks had appropriated the
Indigenous territory with the aim of sowing illicit crops, especially cannabis and poppies.”258
The struggle to assert indigenous territory and land rights for Julián Carrillo ultimately
resulted in his death. “For more than 15 years Julián struggled to defend the territory and,
because of this, he received numerous death threats and in the last three years five of his relatives
have been killed. The day we met, he told me with great sadness that the same thing had
happened to other community leaders. . . When I said goodbye to Julián, I thought that I would
soon see him again in las Coloradas de la Virgen. But two weeks later I woke up to the news that
Julián had been killed. I felt frustrated and helpless; his death had long been predicted and it was
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evident that the state, despite knowing the risks he faced, had not taken the necessary measures
to guarantee that he would stay alive.”259
Reprisals and Access to Remedy
Indigenous activists in Mexico face violence or death when they dare to assert their
national, regional and international legal rights, a problem compounded by lack of access to legal
remedies and fear of reprisals. Issues of reprisals and lack of access to remedy have been flagged
as worthy of concern by the UN Special Rapporteur on Indigenous Peoples Rights. “[F]indings
expresses concern over a range of issues including lands and territories, autonomy, selfdetermination and political participation, self-identification, violence, impunity and access to
justice.”260
In 2010 armed men attacked two indigenous women in San Juan Copala in the state of
Oaxaca. One of these women was shot at while the other was raped. These women say their
families could be at risk of reprisal for reporting the incident.261 The fear of reporting extreme
violence to authorities over the concern for reprisals is significant and can skew official reporting
of such crimes. “The Indigenous Rarámuri people of the community of Coloradas de la Virgen
have for years faced a series of attacks and threats because of their work defending human rights
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and their ancestral territory,”262 according to the Americas Director of Amnesty International’s
response to the killing of Julián Carrillo. His murder was an obvious failure of the Mexican
authorities’ obligation to guarantee protections from violence and threats of reprisals from those
working to defend human and indigenous rights.263
“Amnesty International believes that Mexico has failed to guarantee the protection of the
Coloradas community territory, despite appeals to different judicial bodies since 1992 lodged by
various Rarámuri Indigenous members of the community. . . In the 28 years since the community
filed the first appeal, Mexico has not fulfilled its responsibility to guarantee the Rarámuri
people’s effective ownership of their ancestral lands because it failed to establish conditions that
would allow them to exercise effective control of their territory.”264
Recently the son of ‘El Chapo’ was released by police forces in Culiacan after his capture
by Mexican authorities. Cartel members responded to his capture with extreme violence on par
with active war zones. The release of this cartel leader by the Mexican authorities highlights the
inability for the government to have any meaningful control over certain regions of the nation, or
to exert legal control on basic levels. This incident highlights the fear of reprisals that is present
for government officials, police, and military members in the region, let alone the fear that is
present for marginalized citizens fighting to assert their legal rights.265

262

Mexico: State Protection Measures were not enough to prevent the killing of environmental defender Julian
Carrillo, (Amnesty International 24 January 2019). Available at
https://www.amnesty.org/en/latest/news/2019/01/mexico-state-protection-measures-were-not-enough-to-preventthe-killing-of-environmental-defender-julian-carrillo/ (accessed 13 April 2020)
263
Id.
264
Caught Between Bullets and Neglect, Lack of Protection for Defenders of the Territory in the Tarahumara Sierra
(Amnesty International 2019). Available at
https://www.amnesty.org/download/Documents/AMR4195542019ENGLISH.PDF (accessed 13 April 2020)
265
Dave Graham, et.al., Cartel gunman terrorize Mexican city, Free El Chapo’s son, (Reuters October 17 2019).
Available at https://www.reuters.com/article/us-mexico-violence-sinaloa/cartel-gunmen-terrorize-mexican-city-freeel-chapos-son-idUSKBN1WW34M (accessed 13 April 2020)

64

FREEDOM OF INFORMATION
INTERNATIONAL AND REGIONAL STANDARDS
Under international law, freedom of information (FoI) is defined as the right of the public
to access information held by the national government and governmental institutions which may
only be withheld by the government for legitimate reasons, including personal privacy, law
enforcement and national security. FoI is considered to be an integral part of freedom of
expression and is recognized by Resolution 59 of the UN General Assembly of 1946, and Article
19 of the Universal Declaration of Human Rights (UDHR) of 1948.266 Under Article 19, the
fundamental right of freedom opinion and expression includes the freedom “to seek, receive and
impart information and ideas through any media and regardless of frontiers.”267 Although the
UDHR is not legally binding, it does set out the basic premise for fundamental freedoms,
including FoI, and similar language has been incorporated in various international legal
instruments, including the International Covenant on Civil and Political Rights (ICCPR) of 1966,
and the American Convention on Human Rights (ACHR) of 1969.268
Article 13 of the ACHR provides that “everyone has the right to freedom of thought and
expression. This right includes the right to seek, receive and impart information and ideas of all
kinds.”269 To date, 23 States of the Organization of American States have ratified the ACHR,
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including the five countries that are the subject of this study. The Inter-American Commission on
Human Rights (IAC) and the Inter-American Court of Human Rights (IACHR) oversee member
compliance with the ACHR.270 In 1997, IAC created the Office of Special Rapporteur for
Freedom of Expression (OSRFOE) to support promotion and the defense of FoI laws in the
region. Later, IAC established a legal and regulatory framework for FoI laws, the Inter-American
Declaration of Principles on Freedom of Expression.271
The IACHR has developed FoI in several cases. Among its important decisions, the
Court in Claude Reyes et al. v. Chile reaffirmed that FoI is an integral component of the right to
freedom of expression under Article 13 of the ACHR (as it also is under the ICCPR and the
UDHR). Emphasizing the importance of “the principle of maximum exposure,”272 the Court
found that a person requesting information from a public agency does not generally need to
prove a direct interest to justify the request.273 In Gomes Lund v. Brazil, the Court held that a
government cannot invoke “official secret[s] or confidentiality” or “reasons of public interest or
national security” as grounds for denying access to information relating to human rights
violations.274 In addition to the terms of the American Convention, the Court also bases its
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progressive development of FoI law on “a regional consensus . . . about the importance of access
to public information and the need to protect it.”275
Nineteen Latin American and Caribbean countries have national FoI laws, including
Brazil, Colombia, Honduras, and Mexico; Haiti is the one state that is the subject of this study
that does not have a national FoI law.276 Thus, the right of access to information has also
developed in national case law, including the principle of maximum disclosure, limitations to
that principle, and the nature of FoI as a fundamental right.277 In this way, national court
decisions have helped the development of FoI laws by forcing each state to identify the scope of
the right of access to information and enforce that right. Some countries have created specialized,
nonjudicial bodies to supervise the right to access information, such as Mexico’s Federal
Institute for Access to Information and Protection of Data, Instituto Federal de Acceso a la
Información y Protección de Datos de México (INAI). These bodies have received international
acclaim and contributed to notable progress in advancing basic democratic principles in the
region.278
Most recently, the Regional Agreement on Access to Information, Public Participation
and Justice in Environmental Matters in Latin America and the Caribbean (Escazú Agreement)
was adopted in March 2018. Though focused on environmental issues, the treaty has important
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human rights components, including its provisions on access to information.279 In praising the
agreement’s “ground-breaking” nature, twenty-seven UN human rights experts hailed its FoI
aspects, which “would allow everyone, particularly those in more vulnerable situations –
including older persons, access to timely and reliable information, so that they could participate
meaningfully in decisions affecting their lives, and seek redress and remedy when their rights
have been infringed.”280 Twenty-two states have signed the treaty, and eight have ratified.281 The
treaty will come into effect after the eleventh ratification.
Despite these positive legal trends in the region, difficulties remain in effective
implementation, including establishing the proper legal mechanisms to secure the right to access
information and promoting the change from a culture of secrecy to one of transparency.282
The right to access information is also necessary for fighting corruption because it
enables citizens to hold public officials accountable for their decisions and for the way public
funds are spent, and it puts a duty on governments to proactively release information to the
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public.283 Thus, this analysis also includes a summary of Transparency International’s
Corruption Perceptions Index (CPI) of 2019. According to the CPI, the Americas region has
made no progress in the fight against corruption and has maintained a stagnant score of 43 points
out of 100 for four consecutive years.284
Transparency International notes that the Americas region has faced great challenges
from political leaders acting in their own self-interest.285 As an example, the 2014 Lava Jato
investigation or “Operation Car Wash” involved more than 20 corporations, including Brazilian
oil and construction business giants, and more than US$1 billion in bribes to political leaders in
Brazil286 and other countries, including Angola, Bolivia, Colombia, Dominican Republic,
Ecuador, Guatemala, Mexico, Mozambique, Panama, Peru, and Venezuela.287
Despite positive developments in the Americas toward establishing FoI laws, the region
still struggles with issues of transparency and corruption. It is this in-depth analysis of data from
different states within the Americas that demonstrates that FoI laws are not enough. Sometimes
FoI laws do not meet international standards or are not properly promoted and implemented.
Simultaneously, the lack of transparency hinders citizens in demanding that their governments
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provide access to public information because they are unaware that they can request it.288 This
analysis will examine the implementation of FoI laws for Brazil, Colombia, Haiti, Honduras, and
Mexico.
FREEDOM OF INFORMATION IN BRAZIL
Domestic Laws
The right to freedom of information is guaranteed by Article 5 of the 1988 Constitution,
which states that “access to information is ensured to everyone and the confidentiality of the
source shall be safeguarded whenever necessary to the professional activity.” The demand for
more open government and more detailed protection than offered in the Constitution began when
transparency advocates drafted an Access to Information (ATI) bill in 2005. Then, the InterAmerican Court’s ruling in Gomez Lund highlighted Brazil’s obligation to the American
Convention of Human Rights. Gomez involved the forced disappearance and torture of about 70
people from the 1970s, and as noted above the Court held that the government could not rely on
claims of secrecy or national security to deny information. It also said that the government must
act in good faith and diligently to ensure the right of access to information, especially with
matters related to human rights violations.289 The transparency advocacy campaign and the
Gomez case contributed to passage of the ATI bill in 2011.290 Brazil also became a permanent
member of the Open Government Partnership, an initiative aimed at securing government

288

Right to Information: Knowledge is Power, (Transparency International, September 27, 2018), Accessed on April
16, 2020. Available at: https://www.transparency.org/news/feature/Right_to_information_knowledge_is_power
289
Lucia Bellochio, The Right of Access to Information at the Inter-American Court of Human Rights, (Improving
Public Policies in a Digital World, 2018), Part G. Accessed on April 18, 2020. Available at:
https://ojs.imodev.org/index.php/RIGO/article/view/241/385; see also Caso Gomez Lund y Otros ("Guerrilha Do
Araguaia") vs. Brazil, (Right 2 Info, 2010), ¶202, Accessed on April 18, 2020. Available at:
https://www.right2info.org/resources/publications/case-pdfs/iachr_gomes-lund_decision_esp
290
Brazil: What’s New, (The Global Network of Freedom of Information Advocates), Accessed on April 16, 2020.
Available at: http://www.freedominfo.org/regions/latin-america/brazil/

70

commitments to advance transparency, combat corruption, and social development of new
technologies.291
The ATI law’s scope is broad. It guarantees access to information and records concerning
public financial expenditures, contracts, and other activity, including public programs and
projects and applies to all levels and branches of government.292 It also encompasses entities that
are responsible for administering public money, from nonprofits that provide government
services to state enterprises.293 In 2017, Article 19 assessed the first five years of implementation
and found that there was an increase in the quantity of information released to the public, the use
of data used by the press and researchers, the establishment of mechanisms for information
requests, and an increase in local and regional municipalities implementing FoI laws.294
Record of Implementation
Still, many states and municipalities faced issues implementing the law, because not all
entities had internet access, or the legal framework needed to execute it.295 The federal
government, however, was better prepared to comply and created an online platform to monitor
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requests called the Electronic System for Information Citizen (e-SIC).296 Other challenges
include the lack of understanding of the ATI law by state and local authorities, the repeated
requirement for applicants to provide more personal data than is necessary, and low-quality
responses to information requests. Information requests were reported to be threatening to the
applicant in states or municipalities that require extra information, such as the applicant’s
identifying information. This is most dangerous in cities where people are more likely to be
identified. In addition, the information request process can be discriminatory, leaving the
requests of certain individuals unanswered. This type of discrimination typically affects
journalists, who are likely to face more difficulty and longer delays when trying to get answers.
This occurs at the federal level but is amplified at the local level.297 Further, ombudsmen that
have been instrumental in the success of ATI law in their areas have suffered downgrading of
their political status.298
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Another issue with the ATI law is its enforcement. Despite penalties provided under the
ATI, no official suffered any sanctions for failing to comply with the ATI in its first five years.299
The lack of enforcement and noncompliance with ATI are the law’s main challenges. For
example, a survey by Transparencia Brasil revealed that 56 percent of information requests were
not responded to, 25 percent of requests were answered or partially answered, and the remaining
19 percent denied. Approximately 80 percent of federal information requests were deemed to be
minimally accurate or better.300 In 2020, Freedom House reported that Brazil’s ATI Law is still
not being consistently implemented, as the government sometimes does not provide requested
information and state and local compliance with the law is varied.301
Since 2011, transparency advocates have been fighting for an independent to oversee
compliance with the ATI without success. The Office of the Comptroller General (CGU) was the
federal agency in charge of transparency and preventing corruption. Its creation in 2003 was an
important step in attacking corruption.302 It experienced many setbacks, however, including
budget cuts and loss of staff and status. It finally was dissolved in 2016, when interim President
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Michel Temer (who himself was convicted of violating campaign limits)303 decided to replace it
with a cabinet-level Ministry of Transparency, Monitoring, and Oversight (MTMC).304
The change was criticized by transparency advocates and experts because the MTMC
will have less autonomy than the CGU, making it susceptible to political interference. Just
nineteen days after it was created, the concerns were vindicated in dramatic fashion when
Minister Fabiano Silverio was forced to resign after a recording surfaced in which he discussed
with another top politician how to block the investigation into a far-reaching scandal involving
the national oil giant Petrobas.305 Soon after, Transparency International suspended its
cooperation with the ministry.306 TI also pointed out that more than half of the members of
Brazil’s Congress had previous criminal convictions.307
The situation has not improved in the past four years. Freedom House concluded in 2020
that “[c]orruption and graft are endemic in Brazil, especially among elected officials.”308
Transparency International’s 2019 CPI ranked Brazil 106th most perceived corrupt country out of
180 countries with an aggregate score of 35 out of 100 points. That score is Brazil’s lowest since
2012, putting it on TI’s watch list. Transparency International explains that corruption continues

303

Brazilian Lawmaker Behind Rouseff Impeachment is Told to Step Down, (New York Times, May 6, 2016).
Accessed on April 16, 2020. Available at: https://www.nytimes.com/2016/05/06/world/americas/cunha-rousseffbrazil-impeachment.html
304
Simon Romero, Recording Spurs Anticorruption Minister to Resign in Brazil (New York Times, May 30, 2016).
Accessed on April 16, 2020. Available at: https://www.nytimes.com/2016/05/31/world/americas/brazil-fabianosilveira-resign.html?_r=1
305
Id.
306
Brazil’s Corruption Clean-Up, (Transparency International, 31 May 2016). Accessed on April 16, 2020.
Available at: https://www.transparency.org/news/feature/brazils_corruption_clean_up
307
Id.; See also Andrew Jacobs, Brazil’s Graft-Prone Congress: A Circus That Even Has a Clown, (New York
Times, May 14, 2016). Accessed on April 2, 2020. Available at:
https://www.nytimes.com/2016/05/15/world/americas/brazils-most-entertaining-show-may-be-congress.html
308
Freedom in the World 2020: Brazil, (Freedom House, 2020). Accessed on April 2, 2020. Available at:
https://freedomhouse.org/country/brazil/freedom-world/2020

74

to be the greatest impediment for economic and social growth in Brazil. According to
Transparency International, “These ongoing challenges include growing political interference
with anti-corruption institutions, congressional approval of legislation that threatens the
independence of law enforcement, and government impunity.” Like other countries in Latin
America, corruption and mounting impunity continue to hinder Brazil’s transparency efforts.309
Despite overwhelming congressional objection,310 an executive order altering the ATI
law was adopted in January 2019 by the new Bolsonaro administration. The decree allows a
broad group of public officials, potentially over 1200 permanent and temporary officials, to
classify public documents as secret or top-secret, preventing disclosure for fifteen and twentyfive years, respectively. The decree undermines core principles of the ATI law and the
constitution, not to mention Brazil’s obligations under the American Convention, in which
secrecy must be exceptional and transparency the default rule.311 The decision surprised
members of the government who were shocked at the spontaneous reform and the lack of public
discussion in making the changes.312
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FREEDOM OF INFORMATION IN COLOMBIA
Domestic Laws
Colombia was one of the first countries in the world to recognize the right to access
public information and was the first state in Latin America to establish an FoI law. Colombia’s
Law 57 of 1985 recognized an individual’s right to see documents held by public offices and to
be issued copies of such documents, provided the documents were not confidential or did not
involve defense or national security. Law 57, however, was too broad and had to be
complemented by other laws. Law 594 of 2000, for example, specified the conditions of access
to public information and Law 1233 of 2008 regulated the right to personal data.313
The country underwent significant political and economic reform when it adopted a new
constitution in 1991.314 That constitution states that “every person has a right to access public
documents except in cases established by law.”315 With international assistance and support from
the government and civil organizations, Colombia adopted a new FoI law in 2014. It compels
political parties and entities that distribute public funds and resources to abide by FoI laws and
proactively publish certain information. Further, the law reduces the number of years that public
information can be classified by the government as confidential (from 30 to 15 years). Colombia
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continues to be criticized for the government’s broad power to withhold information and for its
failure to designate a single agency to implement FoI laws.316
The Global RTI Rating considers Colombia’s FoI legal framework to be weak but notes
the positive influence of Colombian court decisions in helping enforce FoI laws. Though
Colombia does not have a specialized independent appeals body, the Colombian judiciary has
provided effective oversight of FoI laws. These major problems with the legal framework
include its limited scope, (FoI laws do not apply to inquiries concerning the legislature or
judiciary), the government’s broad power to classify public information and make it harder to
obtain, and the lack of a public interest override for exceptions to access. Moreover, the legal
framework for current FoI laws do not provide legal protection for public officials, that on good
faith, release information that discloses government wrongdoing.317
There are no internet or media specific laws in Colombia, only a legal framework that
digitally supports the right to information.318 For example, citizens can request information and
resolve appeals to requests for free or at a low cost through the Colombian e-government portal,
Online Government. Online Government is an electronic means of accessing information and
services provided by government entities. The Online Government was created in 2008, and its
aim is to build a more efficient, transparent, and participatory State.319
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Record of Implementation
Colombia’s low digital literacy, threat of government surveillance, and high costs
associated with internet access, continue to slow the widespread use of access to information
online. Further, a climate of fear, violence, and self-censorship also constrains the release of
information. In 2016, a national survey of media outlets revealed that 25 percent of respondents
avoided publishing information due to fear of aggression, 21 percent feared losing their jobs or
having their media outlets closed, and 21 percent were aware of media sources that avoided
publishing information due to fear of losing advertising profits.320
Colombian FoI laws do not provide for protection against reprisals. In contrast, the press
encounters different types of government reprisals in the quest for information. In 2015, 232
victims of press freedom violations were registered by the Foundation for Press Freedom. The
most significant cases include the murders of Luis Peralta and Flor Alba Nunez, journalists who
reported on crime and corruption. Other cases involved kidnapping, death threats, defamation,
and litigation against media outlets. Another case involved the repeated postponements of a trial
involving the kidnapping and sexual assault of a reporter. Though the conviction of former
member of Congress Dixon Ferney Tapasco for his involvement in the murder of a journalist in
2002 was considered to be an advance toward accountability, impunity for those who threaten,
attack, or kill continues to prevail.321
Government information is generally available to the public, although information has
been reported to be faulty and certain information, particularly information related to the military
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and security affairs, has been reported to be difficult to access.322 Despite the implementation of
various electronic information systems, states and municipalities continue to fail to provide
information to the public. Recently, there have been several FoI referendum proposals, but all
have failed to gain the necessary legislative traction to be enacted into law, including a proposal
that would require officials to disclose their financial information and lobbying activity.323
FREEDOM OF INFORMATION IN HAITI
Domestic Laws
In Haiti, the right to information is considered a fundamental component of the right to
freedom of expression and is guaranteed by the 1987 Constitution. Pursuant to Article 40,
Section I (Right to Information), “the State has the obligation to publicize in the press, in both
Creole and French, all laws, orders, decrees, international agreements, and conventions on
everything affecting national life, except for information concerning national security.”324
Additionally, the Constitution gives power to the Office of Citizen Protection, which is meant to
protect all individuals against any form of abuse by the government.325 Other than these
provisions, however, Haiti does not have national FoI laws to protect the right to access
information.326 Under the constitution, international treaties supersede conflicting laws and
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become Haitian law. So, the freedom of information provisions of the American Convention and
the ICCPR are incorporated into Haitian law.327
Record of Implementation
Reports by IACHR and other interested groups reveal common restrictions on public
access to information. One common issue for Haitians in accessing information is that all the
current newspapers are in French, a language that less than 20 percent of Haitians speak. Less
than 10 percent of Haitians can afford other sources of information, like internet and television.
The press also faces challenges including physical threats and violence as well as defamation
lawsuits with criminal sanctions and license revocations.328 This fear of defamation and risk of
violent reprisals serves as a deterrent for Haitians to the unrestrained discussion of sensitive
public issues.329 Another form of intimidation encountered by Haitian journalists includes
“stonewalling,” a term used to describe the government’s denial to journalists in interviewing
public officials and accessing public information. As a result, the Institute for Justice and
Democracy in Haiti and the Center for Law and Global Justice at the University of San Francisco
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recommended that “all public agencies make every effort to ensure easy, prompt, effective and
practical access to information.”330
According to Freedom House, Haiti’s government operates at a very low level of
openness and transparency. Investigations also reveal that it is generally difficult to obtain
government data and records.331 Out of 180 countries, Transparency International’s Corruption
Perception Index (CPI) of 2019 ranked Haiti 168, with an aggregate score of 18. In other words,
Haiti was perceived to be one of the 15 most corrupt countries in the world. The veil of secrecy
that the Haitian government hides behind allows for impunity and the perpetration of human
rights violations.
The 2010 earthquake resulted in the loss of government documents and exposed the
limits of governmental record-keeping.332 Given the mass destruction – damages and losses that
equaled 120 percent of Haiti’s GDP – the United Nations Educational, Scientific and Cultural
Organization (UNESCO), UNESCO partners, and the Haitian authorities came together to
reconstruct Haitian archives and to create other private and public institutions to safeguard
important Haitian records.333 Still, distinguished experts in the field recognized that much of the
destruction could have been prevented and was a result of human failure. These experts point out
that progress in Haiti must focus on creating a strong, independent Haitian government to
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effectively provide services to its people.334 Even ten years later, observers are recognizing that
Haiti is a long way from fully recovering from such disasters as a result of political dysfunction,
economic troubles, and the decline of foreign investors.335
The lack of reports by leading organizations on freedom of information in Haiti,
including – to name a few – the IACHR’s Special Rapporteurs for Freedom of Expression,
Centre for Law and Democracy, Access Info, World Wide Web Foundation, Freedom of
Information Advocates Network, and the Open Government Partnership, is alarming for it
exposes the lack of progress in the establishment and enforcement of FoI laws in Haiti. Annual
reports from leading think tanks and other FoI advocate groups suggests that Haiti is not
fulfilling its obligations under international law and its constitution to protect the right to access
information and that Haiti needs further monitoring and assistance in advancing FoI. In Haiti,
citizens are restricted by the lack of national FoI laws and legal mechanisms that enforce their
right to the access of information. As a result, the right to information in Haiti is generally
unrealized.336
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FREEDOM OF INFORMATION IN HONDURAS
Domestic Laws
There is no right to access public information in the Honduran Constitution. Under article
182 of the Constitution, a person has the right of “habeas data,” that is information about oneself
or one’s property.337 In 2006, Honduras enacted the Law of Transparency and for Access to
Public Information, which guarantees a citizen’s right to all information contained in public
entities, except for classified information. This law extends the constitutional protection of
habeas data and forbids the distribution of personal information that may cause discrimination or
any moral or economic damage to a person.338 The law also created the Institute for Access to
Public Information (IAIP), a decentralized government body that is responsible for enforcing
transparency and FoI laws in Honduras. The law was expanded in 2008 to provide for a
definition of databases containing personal confidential information and guidelines for the
requirement of data-subject consent prior to the use of information by a third party.339 The
Institute for Access to Public Information created the Electronic Information System of
Honduras (SIEHLO), an online system that manages FoI requests and processes appeals.340
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Record of Implementation
In 2014, Honduran FoI experienced a setback when the government covertly adopted the
Law of Secrets, which enables the president and other public officials to withhold public access
to information for different periods of time. Under this law, the government can restrict
information related to security or defense matters by classifying it into one of the four categories:
restricted, confidential, secret, and ultra-secret. These classifications restrict the release of
information for 5, 10, 15 and 25 years, respectively. Consequently, IAIP’s implementation of FoI
laws would effectively be superseded by public officials in charge of state entities that can
classify information as secret without any accountability.341 The law created the Presidential
Office of Transparency, Modernization, and Reform of the State which is meant to strengthen
transparency in Honduras by formulating and proposing transparency policies and programs. At
the same time, the Law for the Classification of Public Documents made the National Council
for Defense and Security responsible for classifying information related to defense and national
security. This law allows the Council to classify information in important state public and private
institutions including the Supreme Court of Justice, Secretariat of the Interior Security and
National Police Directorate, National Migration Institute, Executive Revenue Agency, National
Registry of People, Social Security Institute of Honduras, Property Institute, Financial
Intelligence Unit for the Bank and Securities Commission, Merchant Marines, Aviation
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Authority, National Electric Power Firm, and the Autonomous National Service of Aqueducts.342
This change was criticized by FoI advocates, who fear that the transfer of responsibilities to the
Council will undermine the IAIP. Another concern is that this law does not define a national
security matter; thus, giving the government broad discretion to classify documents. Human
rights experts also argue that the law allows corrupt government officials to avoid prosecution
because the statute of limitations in Honduras is 25 years, the maximum number of years that
information can be classified. Further, the law impedes the country’s development by failing to
disclose information related to government spending to human rights experts.343
In 2014, IACHR’s Rapporteur for Freedom of Expression commended the growing
consensus in the Americas supporting the right to information through the implementation of FoI
laws and the creation of independent oversight mechanisms to enforce these laws. The
Rapporteur noted, however, that a critical issue is that the oversight agencies lack the power to
issue binding dispute resolutions and compel other agencies to grant access to information. The
Honduran IAPI, for example, cannot issue binding resolutions, which has allowed other agencies
to challenge its decisions and delayed the disclosure of the requested information.344
The most recent Global RTI report ranked Honduras’s access framework 69th out of 128
countries. The Global RTI noted the country’s poor recognition of the right to information and
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the ineffective implementation of existing FoI laws. Other weaknesses include Honduras’s
failure to impose penalties on public agencies or public agents that violate the right to
information. Honduras received a significantly low score in every category, except under scope
and promotional measures of its FoI laws. Under scope, Honduras received an acceptable score
because its FoI laws apply to the executive, judicial and legislative branches and to central
government agencies. Honduras’s promotional measures received a high score for having an
independent agency responsible for the promotion of FoI laws. Nonetheless there were still low
scores for certain sections within those categories. Under promotional measures, for example,
Honduras received a low score for not having public awareness efforts required by law. It
received low scores in scope because the right of access did not apply to state-owned enterprises.
The Global RTI Rating also determined that the law’s vague definitions make it vulnerable to
interference from the government and from other legislation.345
The latest Freedom House report states that the Honduran government continues to
operate in almost total secrecy. Freedom House suggests that the secrecy laws adopted in 2014
have allowed the government to withhold a broad range of information that should be made
available to the public, including information regarding public funding.346 As an example,
current laws require government officials, such as the president, and parliament members to
comply with asset disclosure requests, but because these laws fail to specify the assets that must
be declared and require special permission from the individual whom the information concerns,
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most requests are typically not released.347 In general, protection of FoI, like the overall stability
of Honduras and the attainment of basic human rights, is undermined by institutional weakness,
corruption, violence, and government impunity.348
The weakness of FoI implementation has perpetuated a culture of secrecy in the
government that has allowed breathtaking, possibly life-threatening corruption. In 2013, it was
discovered that $350 million had been embezzled from Honduras’s national health care system.
An investigation into the embezzlement uncovered a clear misuse of funds, including excessive
payouts for employees, and medical purchases that were recorded over 500 percent the original
value.349 Juan Orlando Hernandez, the current president of Honduras, even admitted to diverting
public funds to finance his 2013 presidential campaign.350 In 2015, another informer reported
purchase irregularities from a public hospital to the national Transparency International chapter,
Asociación para una Sociedad mas Justa (ASJ). The ASJ investigation revealed a bidding
scandal, in which hospital managers created fake bids and companies to recoup the payments
made for hospital medicines.351
These scandals left many Hondurans wondering how many other governmental agencies
were as corrupt and sparked public protests. Thus, the Mission to Support the Fight Against
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Corruption and Impunity in Honduras (MACCIH), an autonomous organization under the joint
auspices of the Organization of American States (OAS) and the Honduran government, was
created in 2016.352 But MACCIH did not possess investigatory or prosecutorial powers of its
own; it only supported existing investigators and prosecutors in Honduras. This significantly
limited MACCIH’s potential as it could not demand information from the government or issue
binding decisions. The Honduran government has also enacted laws that disrupted transparency
efforts, including a law that blocks the investigation of cases involving the misappropriation of
state funds. Further, FoI bills drafted by MACCIH have been sitting with Congress since
2017.353
In 2018, Juan Jimenez announced his resignation as the head of MACCIH, citing limited
resources and the lack of cooperation from the Honduran government.354 The resignation
followed a series of government scandals, including the “Pandora case,” an investigation that
involved dozens of Honduran officials, including the President and the alleged misuse of about
$12 million in government funds.355 Recently, the OAS announced that the MACCIH would not
continue due to the lack of agreement with the Honduran government to renew the mission’s
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mandate.356 MACCIH’s last report recommended that Honduras’ strengthen transparency and
accountability in public bodies. This recommendation included working towards improving the
registration, storage, and management of information in public institutions. It also recognized
five impediments to the progress of transparency: the partial or complete failure to enforce FoI
laws, the restrictive nature of FoI laws, the lack of mechanisms monitoring FoI law compliance
and registering people and crimes, and the absence of prosecutorial support for crimes involving
illicit enrichment.357
According to the 2019 CPI, Honduras was perceived to be the 34th most corrupt country
in the world, with a score of 26.358 Marred by corruption and abuse, the Honduran government
has made little progress in securing the right to information for its citizen, despite the enactment
of FoI laws. Part of Honduras inability to address transparency issues stems from the state’s
ineffectiveness and unwillingness to prosecute offenders in cases that involve high levels of the
government or society. In some cases, judges that have investigated human rights abuses have
received death threats and been attacked.359 Further, journalists and interest groups have reported
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difficulty in obtaining information from the government and have been reported to be especially
vulnerable to violence.360
FREEDOM OF INFORMATION IN MEXICO
Domestic Laws
Mexico was one of the first countries in Latin America to pass right to information laws,
and these laws are generally considered to be among the most progressive FoI laws.361 The
positive features include strong procedural guarantees, the creation of an independent mechanism
for overseeing the implementation of FoI laws, and the prohibition of classifying information
regarding serious human rights violations.362 Still, current events demonstrate Mexico’s struggle
to enforce FoI laws that fight corruption and promote an open government.
The right to freedom of information was originally defined by Article 8 of the 1977
Constitution. Chapter One, Human Rights and Guarantees, of the Mexican Constitution provides
that “the State shall guarantee the right to information.” Although the Mexican Constitution
recognizes international treaties as the supreme law of the land, the influence of international law
on domestic law has been a point of controversy. In 1999, for example, the Mexican Supreme
Court held that international treaties took precedence over federal and state law, but that the
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constitution is superior to international treaties.363 Later in 2013, the Mexican Supreme Court
issued a judgment in compliance with the Inter-American Court of Human Rights’ decision in
Radilla-Pacheco. With 10 out of 11 votes, the Court decided that "all persons shall enjoy the
human rights recognized by the Mexican Constitution and international treaties to which Mexico
is a party, as well as the guarantees for their protection,” and that these sources are hierarchical
when the legal issues involve human rights.364 Mexican FoI laws provide that Mexican laws
must be interpreted in accordance with the constitution, the Universal Declaration of Human
Rights (UDHR), the American Convention on Human Rights (ACHR), and the International
Covenant on Civil and Political (ICCPR). Taken together, domestic laws combined with
Mexico’s international and regional obligations establish a strong guide for the implementation
of FoI laws.365
In 2002, Mexico’s FoI laws were expanded when the Federal Law of Transparency and
Access to Information Law came into force. States and local jurisdictions followed suit and by
2008 all jurisdictions had adopted FoI laws. This law put an obligation on the federal
government to protect the access to public information. A feature of this law included the
establishment of an independent and specialized government body, the Federal Institute for
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Access to Information (IFAI), which oversees all federal aspects of the FoI process and is
responsible for guaranteeing the right to access public information.366
Probably Mexico’s greatest achievement in the context of FoI laws is the creation of
IFAI. IFAI is an autonomous government agency meant to promote transparency, monitor
developments in the access to information, and settle disputes between citizens and government
bodies over responses to FoI requests. IFAI is responsible for monitoring the use of Infomex, one
of the most advanced Web-based information portals in the world. Infomex allows users to
consult with a government official for every FoI request, send FoI requests, and appeal agency
decisions online.367 IFAI also plays a role in advocating for a culture of transparency and has
taken its own initiative to make IFAI operations transparent. For example, IFAI has posted all
the travel expenses of IFAI officials on its website, and has signed agreements with other
entities, including the National Commission on Human Rights, Mexican universities, and
nongovernmental organizations (NGOs), to conduct workshops and courses for the public on
transparency laws and the promotion of the right to access information.368 Still, human rights
advocates argue that IFAI is not sufficiently accountable because there is no governmental
oversight or review of IFAI’s actions.369 Despite this concern, the establishment of the IFAI has
made Mexico a global leader in the FoI laws.370
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Record of Implementation
In 2003, however, the IACHR Rapporteur on Freedom of Expression reported concern
that the principles of maximum disclosure and transparency in the new FoI laws were not being
strictly followed by the legislative and judicial branches and other constitutional agencies, like
the National Human Rights Commission (NHRC). The Rapporteur was especially concerned
with the cases the NHRC was turning down and that it was interpreting FoI laws in a way that
was not in keeping with its principles.371
The new FoI laws of 2002 also made Mexico the first Latin American country to require
the federal government to open information related to serious human rights abuses. Under Article
14, “[i]nformation may not be classified when the investigation of grave violations of
fundamental rights or crimes against humanity is at stake.” Unfortunately, the extent of Article
14 has not been fully tested and implemented. In 2009, out of the five requests made under this
provision, one of the cases was heavily redacted. The denial to release information in another
case was overturned, but the information was never released to the public.372
Forty-three male students from Ayotzinapa Rural Teachers’ College in Iguala, Guerrero,
disappeared in 2014. The case sparked a wave of protest around the country, as many suspected
government involvement and noticed the lack of willingness by authorities to find the students.
The disappearance led to investigations led by federal prosecutors and resulted in the finding of
39 bodies – none of which belonged to the students. 373 As a result, the public began to demand
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the investigations for other missing peoples. This led to the exhumation of more than 160
bodies.374 Then UN High Commissioner for Human Rights at the time, Zeid Ra’ad al Hussein,
stated the investigation of the Ayotzinapa case "point[ed] to a pattern of committing, tolerating,
and covering up torture.” Zeid said the case was “a test case of the Mexican authorities’
willingness and ability to tackle serious human rights violations.” The comment came after
serious criticism from local and international human rights experts that Mexico’s official account
of the Ayotzinapa case was not consistent.375 In 2016, the Interdisciplinary Group of Independent
Experts (GIEI), a group appointed by IACHR, found evidence suggesting coerced confessions,
the government’s release of false information to the media, the government’s exclusion of
information that could have been important to the case, and the government’s willful intent to
impede progress on the case.376 There have not been any convictions in connection with the
Ayotzinapa case, and only one out of the 43 students has been found. This case is not unique, but
one of 61,637 registered disappearance cases377 and demonstrates Mexico’s long history of
failing to implement basic human rights laws, including the right to information.378
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Mexico’s FoI laws were amended again in 2007. The amendments established that all
information public authorities hold is public, the protection of personal data, the right to file a
request for information without motive or costs, the creation of summary proceedings to review
answers to FoI requests, the obligation to publish government spending, and punishments for
public officials that failed to comply with the law. Despite the 2007 amendments, concerns
regarding the lack of FoI compliance for legislative and judicial powers and the lack of
consistency between federal and local laws persisted. In an attempt to harmonize local and
federal laws, FoI laws were amended again in 2014 and 2016. The results of the amendments
made any individual or agency that received public funds subject to transparency and obligated
each state to implement basic standards to comply with international and national norms.379
Mexico’s FoI laws contributed to democratic transition in the country and region. 380 In fact,
many states, including the Dominican Republic, Ecuador, Peru, Argentina and Brazil, adopted
similar FoI laws after Mexico’s enactment of FoI laws in 2002.381 Mexico has led several
collaborations with states, like Chile and Guatemala, in the development of FoI laws and
enforcement mechanisms.382
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In 2010 and 2014, the Centro de Investigación y Docencia Económicas (CIDE) published
studies regarding the quality and effectiveness of Mexico’s FoI laws. Both studies included an
analysis of the legal framework, public information online, answers to individual FoI requests,
and the institutional design of oversight bodies. The results revealed crucial differences in each
jurisdiction’s aggregate scores under each category.383 The report mostly showed that the quality
of FoI laws, de jure transparency, did not relate to the effectiveness of access, de facto
transparency.384 In 2014, for example, 61 percent of the jurisdictions improved regulations
scores, while 18 percent remained the same and 21 percent decreased in scores. Further, the data
revealed that the effectiveness of FoI laws declined by 89 percent from 2010 to 2014, while
24 jurisdictions had greater de jure transparency than de facto transparency in 2014. This data
suggests that having more FoI laws does not necessarily correlate with effective access to
information. 385
According to the Global Right to Information (RTI), Mexico is presently rated as the
country with the second-best FoI laws in the world. Mexico’s aggregate score is 136 out of 150.
The lowest scores received involved the legal framework for the appeal process (26 out of 30
points) and sanctions and protections (4 out of 8 points).386 According to the Global RTI rating,
Mexico’s low scores in the appeals category resulted from a lack of a law offering a simple, free,
and efficient appeals process, the lack of restrictions on individuals with strong political
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connections from being appointed to IFAI, and the lack of power given to the IFAI to review
classified documents. Mexico also scored low for i) not having a sanctions and protections
system that addresses the issue of public authorities that fail to disclose information; ii) not
granting legal immunity to independent overseeing bodies and its staff members for acts
undertaken in good faith in the exercise of a duty under FoI laws; and iii) not having legal
protections for whistleblowers.387 The Global RTI rating is useful in reviewing the strength of a
country’s legal framework for the right to information, however, it is important to note that the
rating does not include an analysis of FoI law implementation.388 Other reports by Human
Rights advocates provide another perspective in determining the progress of transparency in
Mexico.
In 2019, Mexico scored 29, ranking it the 130th out of 180 countries in perceptions of
corruption. Mexico’s CPI rating has been significantly declining since 2012.389 Freedom House’s
2019 report for Mexico suggests the reason for its’ increased CPI is due to violence perpetrated
by organized crime, corruption, human rights abuses committed by state and nonstate actors, and
rampant impunity. Freedom House notes that Mexico’s FoI laws of 2002 have increased federal
transparency, but that state and local enforcement is uneven. Freedom House also points to
Mexico’s failure in releasing relevant information regarding the 2014 investigation of the
disappearance of 43 students in Ayotzinapa and a government scandal involving contracts with

387

Id.
Id.
389
CPI: 2019: Americas, Transparency International (January 23, 2020). Available at:
https://www.transparency.org/news/feature/cpi_2019_Americas
388

97

an Israeli company to provide spyware for official use against Mexican activists and
journalists.390
Regardless of positive trends towards the enactment of FoI laws in Mexico, annual
reports and studies conducted by human rights advocates suggest that Mexico’s promise of
access to information has fallen short by failing to provide effective implementation. The
analyses from these reports show that FoI laws in Mexico do not necessarily produce per se
effective transparency, and that Mexico still struggles with serious issues of corruption in a way
that hinders progress towards true open government and the access to information.

FREEDOM OF ASSEMBLY AND ASSOCIATION
Freedom of Peaceful Assembly and of Association (“FoAA”) ensures an individual’s
right to join with others and to take part in gatherings to express interests, beliefs, or goals.
FoAA is foundational to further fundamental rights such as the right to protest and the right to
form a union.
INTERNATIONAL AND REGIONAL STANDARDS
Article 20 of the Universal Declaration of Human Rights provides that “[e]veryone has
the right to freedom of peaceful assembly and association.”391 Likewise, Article 21 of the
International Covenant on Civil and Political Rights (“ICCPR”) establishes “the right of peaceful
assembly,”392 while Article 22 guarantees to “everyone . . . the right to freedom of association
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with others.”393 The International Covenant on Economic, Social and Cultural Rights
(“ICESCR”) also recognizes FOAA in the context of the right to form labor unions.394 The right
permeates other major international human rights instruments.395 To mark the 50th anniversary of
the UDHR, the UN General Assembly adopted on December 9, 1998, a declaration on human
rights defenders reiterating that “everyone has the right…at the national and international levels
to meet or assemble peacefully…[and]…to form, join, and participate in…associations” in the
specific context “of promoting and protecting human rights and fundamental freedoms.”396
The right to peaceful association and assembly was incorporated into regional human
instruments in the Americas starting with Articles 20 and 21 of the American Declaration of the
Rights and Duties of Man in 1948.397 The American Convention on Human Rights incorporates
FOAA through Articles 15 and 16.398 IACHR’s Principles and Best Practices on the Protection
of Persons Deprived of Liberty in the Americas provides that “persons deprived of liberty shall
have the right to freedom of…association, and peaceful assembly.”399
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FREEDOM OF ASSEMBLY AND ASSOCIATION IN BRAZIL
Domestic Laws
Brazil generally accepts FoAA as a basic human right.400 Article 5 of the constitution
provides that “[a]ll persons may hold peaceful meetings…so long as they do not
interfere…[and]…there is total freedom of association.”401 The Brazilian Federal Supreme Court
has upheld FoAA. In 2011, for example, when the Federal Prosecutor’s Office filed a case
against demonstrators urging legalization of drug use—arguing that the demonstrations in effect
justified criminal activity—the Court ruled that the constitution protected such gatherings to call
for a change in public policy.402
Record of Implementation
Increased political turmoil in recent years, however, has threatened the ability of
Brazilians to exercise their right to FoAA. In 2016, Brazil saw a transformation in the area of
politics. Demonstrators protesting the impeachment of President Dilma Rousseff were met with
force from the police.403 After her impeachment, protestors took the streets to challenge austerity
measures taken by interim President Michel Temer.404 The situation came to a head in May 2017

400

Freedom in the World 2020: Brazil, Freedom House. Available at:
https://freedomhouse.org/country/brazil/freedom-world/2020 (accessed on April 3, 2020)
401
Brazil’s Constitution of 1988 with Amendments through 2014, Article 16-21 (2014). Available at:
https://www.constituteproject.org/constitution/Brazil_2014.pdf (accessed on April 8, 2020)
402
Eduardo Soares, Brazil: Freedom of Assembly and Expression Upheld by Federal Supreme Court, Library of
Congress: Global Legal Monitor (June 20, 2011). Available at: https://loc.gov/law/foreign-news/article/brazilfreedom-of-assembly-and-expression-upheld-by-federal-supreme-court/ (accessed on April 8, 2020)
403
Brazil: Guarantee Protestor’s Rights Investigate Police Use of Force, Human Rights Watch (Sept 7, 2016).
Available at: https://www.hrw.org/news/2016/09/07/brazil-guarantee-protesters-rights# (accessed on April 8, 2020)
404
Simon Romero, Protests Erupt Across Brazil as Senate Approves Austerity Measure, The New York Times (Dec
13, 2016). Available at: https://www.nytimes.com/2016/12/13/world/americas/brazil-protests-senate-austeritymichel-temer.html (accessed on April 8, 2020)

100

when President Temer deployed troops who fired on demonstrators, injuring dozens.405 Temer
stepped down when populist Jair Bolsonaro was inaugurated in January 2019.406 Later that year,
as protests mounted in other Latin American countries, Bolsonaro warned Brazilians not to
follow suit and asked the Congress for authority to use troops.407
FREEDOM OF ASSEMBLY AND ASSOCIATION IN COLOMBIA
Domestic Laws
Article 23 of Colombia’s constitution provides that “every individual has the right to
present respectful petitions,” while Article 38 guarantees “the right of free association for the
promotion of various activities.”408 The broad word choice and lack of detail sets up a rocky
starting point for the building of human rights through the freedom of assembly. With one of the
longest standing democracies in Latin America, this nation can be seen stumbling through their
establishment of FoAA.409
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Record of Implementation
Colombian officials made public commitments in 2018 to protect the right of citizens to
protest peacefully.410 And those commitments seemed to bear some fruit in late 2018 when large
protests occurred without disruption.411 But formal legal protection is undermined by the use of
violence and arbitrary arrests against protestors.412
There also was a dramatic increase in the killings of community leaders and heads of
human rights organizations.413 Indeed, more human rights defenders were killed in Colombia
between 2016 and 2019 than in any other country in Latin America.414 OHCHR reports 107
activists were killed last year, 115 in 2018, and 13 within the first month of 2020.415 The single
most targeted group was human rights defenders advocating on behalf of specific ethnic
groups,416 including community leaders, Afro-Colombians, indigenous people,
environmentalists, journalists and women’s rights defenders.417 Contributing factors to these
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killings stem from the commonality that the killings occur in rural areas with high trends of
poverty and crime.418 The UN High Commissioner for Human Rights has recommended that the
Colombian government increase its presence in rural areas in order to promote and guarantee
citizens’ rights, including FoAA.419
In addition to violence directed at group leaders, there has been a practice of
criminalizing organizations, for example by alleging that they are in league with illegal armed
groups.420 The UN Special Rapporteur on human rights defenders found that “at least 202
defenders have been prosecuted since 2012.”421 He documented cases in which criminalization
of group members came in the context of development projects where there was an alarming
entwining of state officials, including the military, and private companies.422
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FREEDOM OF ASSEMBLY AND ASSOCIATION IN HAITI
Domestic Laws
Haiti is a party to the ICCPR and ICESCR.423 It also is a party of the American
Convention.424 Article 31 of the Haitian constitution guarantees “freedom of unarmed assembly
and association for political, economic, social, cultural or any other peaceful purposes.”425
Record of Implementation
Haiti is one of the poorest countries in the world.426 The country is hit with a natural
disaster every 5-7 years and has been since the early 2000’s. With every natural disaster or
governmental decision, protests ensue; and anymore the initial response is to act against with
brutality.427 Due to this, the country’s respect for FoAA has been limited.428
Haiti faced political disputes when Michel Martelly, a singer and performer with no
political experience, was elected president of Haiti. Martelly had promises for his people and
requested that the UN help maintain hope in his country and his transition;429 but in the end he
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could not fulfill his promises. Protests ensued calling for his resignation, and when he did, the
country was left in turmoil as the election proceedings drew out.430
Despite Haiti’s continuing difficulty in protecting human rights, the UN Human Rights
Council acquiesced in March 2017 to the Haitian government’s request to end the mandate of the
independent expert, which had been established in 1995.431 In 2018 and 2019, economic
problems incited a wave of demonstrations.432 The use of force by police during those
demonstrations led to several dozen deaths and many more injured.433
FREEDOM OF ASSEMBLY AND ASSOCIATION IN HONDURAS
Domestic Laws
Honduras is both highly corrupt and very violent.434 Keeping this in mind, it is not a
surprise that the country has never had a high standard for respecting FoAA.435 Honduras ratified
the ICESCR in 1981 and the ICCPR in 1997, and the regional instruments mentioned above.436
Articles 78 and 79 of the Honduran constitution guarantee freedom of association and
assembly.437
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Record of Implementation
The 2017 re-election of President Juan Orlando Hernandez was marred by fraud, leading
the OAS to call for a new election.438 Post-election protests resulted in 232 people wounded439
and 31 people killed.440 This type of violence could become even more problematic based on
changes to the Criminal Code that were adopted in 2018 that has the potential to place
restrictions on FoAA.441 These restrictions include a new definition of unlawful occupation of a
premises that could cause an increase in the criminalization of individuals exercising their right
to assembly and association.442
In 2015, the government enacted a law that created a 14-member National Council for the
Protection of Human Rights Defenders (NCPHRD), as well as a “protection system” headed by
the Secretariat of Justice, Human Rights, Governance, and Decentralization.443 According to
their website, NCPHRD coordinates with other institutions of the Government for the adequate
protection of human rights.444 They have had over 100 innovations focusing on the issues in
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Honduras; a few of those are Open Town Halls (public meetings), Neighborhood City (violence
preventions), and Human Rights Forums to seek consensus and improve compliance with human
rights.445 They also have represented over 6,000 legal cases; some of these featured cases focus
on national forums for peace.446
FREEDOM OF ASSEMBLY AND ASSOCIATION IN MEXICO
Domestic Laws
Mexico is another country with broad safeguards put in place for the protection of FoAA.
In some regions, however, there has been a trend of violations.447 Mexico has ratified the
ICESCR and ICCPR and is a party to the American Convention. The Mexican constitution
provides in Article 9 that the “right to peacefully associate or assembly cannot be restricted.”448
Overall, Mexico maintains this constitutional right. Broadly speaking, protesting across the
country is accepted.
Record of Implementation
President Andrés Manuel López Obrador attempted to work with the UN and the IACHR
to combat the increased violence of protests by imposing policies against corruption and
violence.449 The Human Rights Committee recommended a number of steps, including adjusting
state and federal legislation to be cognizant of human rights issues and establishing resources for
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local agencies to implement laws. 450 Torture, murder, disappearances, and sexual assault are just
a few of the increased statistics that Mexico has seen in relation to FOAA.451 This violence
targets not only normal citizens, but politicians as well. Over half of the individuals affected by
murder and disappearances are active politicians, and most of their deaths coincide with the time
of a major election or campaign.452

FREEDOM OF EXPRESSION
INTERNATIONAL AND REGIONAL STANDARDS
Article 19 of the International Covenant on Civil and Political Rights guarantees
everyone “the right to hold opinions” and “the right to freedom of expression.”453 Those rights
have been hailed by the Human Rights Committee as “the foundation stone for every free and
democratic society.”454 The American Convention on Human Rights similarly guarantees “the
right to freedom of thought and expression.”455 IACHR expanded on the Convention’s guarantee
in 2000 by adopting the Declaration of Principles on Freedom of Expression.456
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FREEDOM OF EXPRESSION IN BRAZIL
Domestic Laws
Brazil’s Federal Constitution promises Brazilians comprehensive admission to
information from various sources within a democratic environment where freedom of speech and
the press is guaranteed.457 Article 220 of the constitution also promises freedom of the press and
the ban of political and ideological censorship.458
Violence Against Journalists
The Inter-American Special Rapporteur on freedom of expression has described “a
context of hostility toward the exercise of journalism and the free functioning of the media in
Brazil.”459 This context of hostility includes violence against members of the press who criticize
government officials. In 2018, for example, radio journalist Jairo de Sousa was killed when
arriving at his office. Jairo was known for his reporting on local corruption and occasionally
wore bulletproof vests due to persistent threats on his life.460 According to Freedom House in
2018, another radio journalist, Jefferson Pureza Lopes, who was known for his scrutiny of local
politicians, was shot dead at his home after repeated threats. Three months later, a police
investigation concluded that a local politician had ordered the murder for political and personal
reasons.461 Likewise, two local journalists were killed in 2019.
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At the national level, President Jair Bolsonaro has repeatedly denounced journalists
whose coverage he does not like,462 which contributed to “online and offline harassment” and
“economic pressure from the government.”463
Brazil has a ranking of 105 of out 180 in the press freedom index.464 The index suggests
that Brazil continues to be inhospitable to independent media.465 In cases of violence, journalists,
radio hosts and bloggers covering stories related to corruption, public policy or organized crime
in small or mid-sized cities are more vulnerable to attack because of the lack of governmental
accountability.466 The danger to journalists is increasing. Attacks against them increased by over
50 percent in 2019.467
LGBT
Discrimination and violence against LGBT (lesbian, gay, bisexual, and transgender)
people has been on the rise.468 The March 2018 murder of Rio de Janeiro councilwoman Marielle
Franco, a lesbian politician known for her vigorous advocacy on behalf of LGBT people and
other minorities, was widely believed to have been tied to her identity and advocacy.469
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Another example of the oppression of the LGBT community is Jean Wyllys, a gay
congressman who was constantly harassed for his stance on LGBT issues.470 Marielle Franco’s
assassination led Wyllys to enlist bodyguards.471 But the pressure of threats and what he
characterized as a climate of violence against LGBT people that had Grown frightening”472
decided to resign his Congressional seat and flee the country.473
FREEDOM OF EXPRESSION IN COLOMBIA
Domestic Laws
Colombia’s constitution promises the right of freedom of expression.474 Article 20
provides that individuals are guaranteed the freedom to express thoughts and information.475
Article 73 of the constitution guarantees journalists freedom of independence and safety.476
Attacks on Human Rights Defenders
Colombia is dangerous for human rights defenders, especially those who work for
environmental causes.477 Amnesty International reported in 2018 that on average a human rights
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defender is killed in Colombia every 3 days.478 One hundred twenty-one human rights advocates
were murdered in 2017.479 Aside from killings, activists also face many other forms of
persecution and harassment, including death threats and criminalization through the misuse of
the justice system.480 Colombian authorities exert minimal effort to punish abusers. 481 For
example, a UN expert claims that in rural Colombia one can buy their way out of any crime for
$100.482 Human Rights Watch claims that the government tries to hide the unabated slaughter of
human rights defenders.483 The United Nations High Commissioner for Human Rights (OHCHR)
has established that 285 human rights advocates have been slain since January 2016. And the
total may well be higher.484
The 2016 peace deal between the government and FARC guerrillas has not made human
rights defenders safer. In fact, since the deal was signed, the murder rate of human rights
defenders has gone up while the overall homicide rate has dropped by 40 percent.485 The
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government is minimizing the crisis, claiming through the use of creative accounting a 32
percent decrease in the number of murders of community leaders and human rights defenders
since President Iván Duque took office in August 2018.486
Amnesty International reports that advocacy groups are being followed and watched at
their offices and homes.487 This creates a fearful environment for activists that limits their
freedom to do their jobs and deters others from entering the field. These surveillance techniques
cause advocates to fear for their lives, given the context of Colombia.
Michel Forst, the UN Special Rapporteur on the situation of human rights defenders,
recently visited Colombia. Forst concludes that despite an ambitious vision to develop a
comprehensive policy on the prevention and protection of human rights defenders, the
government’s plan is too ambiguous and the networks and resources are lacking to implement it
in rural areas.488 The perpetrators of the human rights abuses are often unknown by the victims
and are frequently in collaboration with local governments.489 Human rights defenders are at risk
throughout the country by attacks, threats and criminalization of their work.490 There seems to be
a lack of response and protection by the government in local areas.491
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Attacks on Journalists
Reporters without Borders ranks Colombia 129th out of 180 countries in press
freedom.492 Journalists in Colombia are protected by Article 73 in the constitution. Although
journalists are formally guaranteed safety, that is not often the reality. In 2015, Flor Alba Nunez,
a 25-year-old reporter/radio host was shot in the back of the head outside of the radio station la
Preferida Estero.493 Also in 2015, radio station director Luis Antonio Peralta Cuéllar was shot in
the head three times while he was resting in his home.494 According to The Guardian, there were
477 attacks and threats against journalist in 2018, up 53 percent from 2017.495 Impunity for
violence against journalists seems to be the rule rather than the exception.496
FREEDOM OF EXPRESSION IN HAITI
Domestic Laws
Article 19 of Haiti’s constitution guarantees freedom of expression.497 Journalists are
also protected by Article 19, which provides that they are not subject to authorization or
censorship.498
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Press Freedom
In May of 2019 the director of the National Human Rights Defence Network, Pierre
Espérance reported that he had received death threats.499 In September journalist Chery DieuNalio was injured when a Senator fired shots near the Senate building.500 The IACHR Special
Rapporteur on freedom of expression raised concerns about violence against journalists
accompanied by impunity.501 These individuals, journalists and groups have been struggling to
get the government of Haiti to adhere to even the most basic of human rights requirements and as
a result they have faced arbitrary arrest, attacks and brutal killings.
The Haitian government is at best neutral to the idea of free press. Although the laws
suggest a free and open expression policy, the government may not see that as being in its best
interests. Liliane Pierre-Paul, president of the Association National de Médias Haïtiens (ANMH),
Haiti’s largest media organization states, “The Haitian state does not want freedom of the press
that is not in their interest. They do not wish to respect transparency. They do not want to have
awareness among the population, and they do not approve of our reporting that denounces their
behavior in government.”502
Reporters without Borders ranks Haiti 62nd out of 180 countries for press freedom.503
Despite recent changes in Haiti’s media liberty laws, journalists have suffered from a want of
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resources, an absence of institutional backing, and struggles in retrieving information. And some
continue to be the victims of intimidation or physical violence, especially while covering
protests.504
Violence Against Journalists
Although Haiti is safer for journalists than most parts of Latin America, the press still
suffers persecution and even death.505 In June 2010, radio journalist Petion Rospide was shot
while driving home from work.506 A multitude of incidents of violence and intimidation against
journalists has been reported in the past decade.
Other reports declare, “A Haitian journalist was hit by a gunshot as police fired live
ammunition during a protest in Port-au-Prince on Sept. 30, according to the radio station where
he works, Radio Sans Fin, as reported by Reuters. Edmond Joseph Agénor, a cameraman for
Radio Sans Fin, was covering a protest outside the Haitian capital's airport, which was the scene
of clashes between protesters and police, according to the website Rezo Nòdwès. Police used live
ammunition at the protest, according to what the director of the radio told the site. One shot hit
Agénor's wrist, the site reported.”507
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FREEDOM OF EXPRESSION IN HONDURAS
Domestic Laws
The Constitution of Honduras protects freedoms of speech and the press.508 Articles 7275 in the Honduran Constitution protect freedom of speech.509 Neither the government nor
private parties may restrict freedom of speech directly or indirectly.510 In 2014 Honduras enacted
the Law for the Classification of Public Documents, this law does exactly what its name states,
limits the medias access on how funds are managed.511
Honduras has laws that restrict freedom of expression, although some of those laws have
come off the books in recent years. The Special Law on Interception of Private Communications,
passed in 2011, allows the government to freely intercept online and telephone messages.512
Threats of violence and intimidation by state and nonstate actors that curtail private discussion
among the general population are enabled by this law.513
According to Freedom House, restrictive press laws were used to punish journalists who
reported on sensitive issues such as government corruption and drug trafficking.514 Congress in
2019 revised the penal code to remove criminal defamation—an important step forward in press
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freedom.515 It remains to be seen how legal reform will be implemented. And authorities
systematically violate the constitution’s press freedom guarantees.
Violence Against Activists and Journalists
Violence limits freedom of expression in Honduras. From 2014 to 2016, 38 activists and
journalists were murdered.516 One of the most prominent was indigenous rights activist Berta
Cáceres.517 The IACHR Special Rapporteur has documented that this violence is accompanied
by impunity.518
Protests challenging the integrity of the 2017 elections were met with government
violence, resulting in 31 deaths.519 One of those was 19 year old Kimberly Fonseca, who
witnesses said was shot dead by members of the military.520 The government’s reaction to the
protests were so bad that OHCHR did a special report on the violations committed in the context
of the 2017 elections. This report found that Honduras violated human rights by using lethal
force to control and disperse protestors that led to the killing of at least 23 people.521 OHCHR
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thought that at least 16 people were shot to death by security forces, including 2 children.522 In
addition, OHCHR found that at least 1,351 people were imprisoned during this time, with illtreatment being a common theme.523
Violence towards journalists is high in Honduras. After the 2017 protests, two gunmen
murdered journalist Juan Carlos Argneal owner of a local television station and correspondent of
Globo TV.524 The preceding July, authorities discovered the body of Anibal Barrow, another
correspondent of Globo TV.525 Journalist Edgar Joel Aguilar was murdered in a barbershop in
2019.526 Also in 2019, Sandra Maribel Sánchez, a journalist from Radio Progreso, had a gun
pressed to her head as she arrived home from work; the gunman fled when a witness appeared.527
On November 25, 2019, Jose Arita, TV host of “La Hora de la Verdad” (The Hour of Truth) was
shot and killed outside a convenience store near his work.528 Arita was known for his critique of
the local government.529 Buenaventura Calderon, another reporter known for criticizing the local
government, and his wife were shot were shot to death.530 These killings do not go unnoticed on
the world stage, Director-General of UNESCO, Audrey Azoulay has condemned many of these
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killings, including the 2019 killing of journalist Leonardo Gabriel Hernandez, who was shot near
his home in broad daylight.531
Freedom House gives Honduras one point out of a possible four for press freedom.532 In
its 2019 report, Reporters Without Borders ranked Honduras 146th out of 180 countries in their
press freedom index.533 This ranking was largely based on the high impunity rate and the trend of
opposition or community media being targets of death threats and violence or being forced to
flee abroad.534
Academic Freedom
Honduras lacks academic freedom, which is undermined by criminal groups who control
all or parts of the educational system in some parts of the country and subject teachers and staff
to extortion schemes.535 Freedom House reports: “Authorities sometimes move to suppress
student demonstrations by arresting participants and dispersing the events, and violent clashes
between police and student protesters sometimes occur. Student demonstrators at the National
Autonomous University of Honduras (UNAH) in Tegucigalpa clashed with riot police in July
and August 2018 as they occupied the campus to demand lower fuel costs and subsidized public
transport. Police fired tear gas into the demonstration.”536
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FREEDOM OF EXPRESSION IN MEXICO
Domestic Laws
Mexico has ratified and put into law all of the treaties listed above. Article 1 of the
Mexican Constitution states that all Mexicans are entitled to human rights under the constitution
and through international treaties to which Mexico is a party. The constitution also protects the
right of freedom of expression, including the distribution of information and ideas.537 Article 6
and 7 of the Mexican constitution protect and the freedom of speech.538
In 2010, Mexico established a Special Prosecutor for Attention for Crimes Against
Freedom of Expression (FEADLE) to help protect journalists,539 but the agency has been less
than effective. Besides being understaffed, many local journalists are dismissive of the agency
because of its poor ability to investigate and because it has yet to convict a murderer.540
Although defamation was repealed as a federal offense in 2007, nearly a third of Mexican
states criminalize it, most notably Baja California and Yucatán.541 These laws allow judges to
administer fines and criminal imprisonment on a case-by-case basis.542 Meanwhile, Mexican
President Andrés Manuel López Obrador has tried to discredit the media and use his platform to
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cast doubt on their reporting. He often does this by criticizing their reporting and by questioning
their motives.543
In Tabasco public demonstrations can be criminalized for lengthy prison terms for actions
opposing any public or private project.544 Erika Guevara-Rosas, Americas director at Amnesty
International, states that “[t]he reform in Tabasco would allow the government and the private
sector to impose megaprojects and deprive local people of a voice to oppose them.”545 Despite
concerns, this became law on July 29, 2019.546 This is not unique to Tabasco. Several states,
including Quintana Roo, have anti-protesting laws.547 These laws would seemingly violate the
right to freedom of expression by criminalizing protest.
Violence Against Journalists
In Mexico, the greatest threat against the freedom of expression is violence against
journalists. Mexico is the world’s deadliest country for the media.548 This is mainly a result of a
strong drug cartel presence mixed with a corrupt political system. According to Reporters
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Without Borders, the Mexican government fails to solve more than 99 percent of journalist
murders and disappearances.549
According to reports received by the Inter-American Special Rapporteur for Freedom of
Expression there were more than 55 journalists killed in Mexico between 2010 and 2015.550 One
of the 2018 victims was Jorge Celestino Ruíz Vazquez. “Ruíz was murdered on 2 August in the
town of Actopan (in the east coast state of Veracruz), where he was the correspondent of the
newspaper El Gráfico de Xalapa. He had been threatened and attacked several times in 2018 for
covering Actopan mayor José Paulino Domínguez Sánchez’s alleged involvement in corruption,
including the embezzlement of public funds. Ruíz has been given protection after filing a
complaint with the local judicial authorities but the protection was withdrawn without
explanation on orders from the Veracruz police. A few days before his murder, a messenger
from the mayor went to El Gráfico de Xalapa’s headquarters and offered the newspaper money
not to publish compromising information about the mayor’s activities. The newspaper
refused.”551
In June 2019, Norma Sarabia, a 46-year-old journalist, was murdered after receiving
threats for denouncing police corruption.552 In December of the same year, journalist Paul
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Velazquez was shot in the face because of his outspoken views of the local Sinaloan government
and for accusing Mayor Manuel Guillermo Chapman Moreno of corruption.553
Cartels have in effect corrupted the judiciary, so that violence and impunity render
Mexico an almost impossible place to practice journalism.554 Because cartel activity is so
pervasive, the media cannot anticipate what activities will bring a violent backlash.555 The
situation has not improved under the administration of President Andrés Manuel López Obrador,
who took office in December 2018. Yet his top human rights official questioned whether
journalists actually had been murdered during López Obrador’s administration.556
Violence Against Politicians
Politicians also are being targeted and killed. Reports declare: “Within the context of
elections in Mexico during the first quarter of 2015 there were 10 candidates murdered according
to the information supplied by the State, 557 and information was received regarding different
violent acts on journalists and communicators. Recorded attacks include physical assaults,
equipment theft, deleting journalist material, cyber threats and attacks (blocking pages, hacking,
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denial of service –DDoS-). Guerrero was one of the states where the context of the election was
the most adverse to communicators and protesters.”557
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